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THE ORIGIN, MEANING AND INTERNATIONAL FORCE 
OF THE MONROE DOCTRINE 


By CHARLEMAGNE Tower, LL.D. 


Former American Ambassador, President of The Historical 
Society of Pennsylvania 


I see leave to present in this article for consideration, a few of 
the characteristic details of what we know, and what has come during 
the past century to be known generally in the international and 
political world, as the Monroe Doctrine. I would point out its origin, 
its meaning, its development with the extension and growing im- 
portance of American national influence throughout the nineteenth 
century, and the importance of its bearing upon the American na- 
tional life of our day—as well as its compelling power in every great 
movement of political weight that has taken place in the course of 
our dealings with foreign nations since the establishment of the 
Government of the United States. Its ground principle is laid in the 
deeply-rooted sentiment of the people of this country, upon which 
the fabric of personal intellectual and political independence from 
all the rest of the world is built up; for it has for its object the 
safeguarding and defence of the essential qualities of American free- 
dom. It began to make itself felt at the moment when American 
freedom came into existence and separated the people of this conti- 
nent from those who still lived in the old world. The truth is, that 
at the end of the eighteenth century a revolution had taken place 
which had not only the result of taking away from Great Britain her 
North American colonies, but, what was of equal importance in the 
subsequent development of political relations between sovereign 
states,—a revolution had taken place in the minds of men. The feudal 
traditions of government which had obtained for a thousand years, 
carrying with them the accepted formule of supremacy and control, 
on the one hand, and the obligation of obedience, with the duty of 
submission, on the other, were intentionally removed from the plan 
of life and from the rule of conduct of men in America. 
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It was so great a departure from the recognized precedent of the 
time that it seemed a contradiction in Europe. Indeed, when de 
Tocqueville came to this country, more than half a century after the 
Declaration of Independence, his chief task was to explain to his 
own compatriots (what was then inconceivable in France and on the 
European Continent), the methods and processes of a government in 
which the people ruled by their own spontaneous initiative and took 
the leading part themselves in the direction of their own affairs. 

It was at this point of distinction between the ideas of government 
on the part of the monarchies of Europe and those that had sprung 
up in the midst of the new and independent nationality established 
upon this side of the ocean, that the peoples of the two continents 
began to draw apart. It is true that their intercourse was not dis- 
turbed; in fact it increased with the increasing importance of the 
commerce and trade which advanced with the growth of the indus- 
tries and the opening of the channels of productive development in 
the United States. Friendly relations could exist, as has been seen 
many times before in the course of the world, even between peoples 
whose ethical sentiments, whose religious beliefs, were opposed and 
whose essential characteristics or racial qualities were unlike. 

But the widening distance between the principles of government 
and political thought on the one continent and the other led at 
length to the breaking of the ancient. connection, and had as a result 
the strengthening of the radical differences between the aims and 
aspirations of American and European civilizations. The ideals of 
liberty and independence in this country produced a sentiment of 
suspicion and distrust of anything that pertained to the ancient 
monarchy, an insuperable opposition to the contact or influence of 
its bearing upon government and life. For it came to be, through- 
out the United States, a prime element of public sentiment and na- 
tional faith, that monarchy in any form and democratic principles 
eannot live together on American ground. Politically, there must be 
a complete non-intercourse. 


“T will buy with you, sell with you, talk with you, walk with you, 
and so following; 
“But I will not eat with you, drink with you, nor pray with you.” 
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Nor could there be any concession on the part of such earnest and 
determined men as the patriots who had shed their blood and risked 
their lives in the struggle for American independence. That having 
been won finally and definitely accomplished, and the democracy of 
America firmly rooted in the soil, there could be no submission of the 
national will,—the will of the people themselves. 

Their experience as well as their judgment derived from the 
movements of other nations and from what was then going on in the 
world, led them to the conviction that monarchical principles would 
always be a menace to democratic ideas and institutions, that the 
increasing power of the one must certainly lead to the restraint, if 
not the actual downfall, of the other. 

It was evident, however, that no immediately threatening danger 
was to be anticipated from the old and long established monarchical 
countries of Europe, from which they were so widely separated by 
the Atlantic lying between. But the national mind was exceedingly 
sensitive lest some of the European governments should undertake 
to extend their influences to this side of the ocean. The young and 
vigorous nation, conscious of its growing strength, determined that 
this must not be. It declared to the world that no extension of in- 
fluence to.this continent by any European government, and no ac- 
quisition of territory, either in North or South America, could be 
tolerated by the United States. This was the Monroe Doctrine. 

It was the worthy part of a free and enlightened nation, General 
Washington said, to give mankind the example of a people always 
guided by an exalted justice and benevolence. Though he earnestly 
besought them to beware of the dangers that surrounded his fellow- 
countrymen; declaring that a free people ought constantly to be 
awake, since experience as well as history have proved that foreign 
influence is one of the most baneful foes of republican government. 
What Washington said to them by way of advice in taking leave of 
the country in his Farewell Address is an evidence of the unerring 
judgment with which he and his colleagues weighed and considered 
the political questions of their day; throwing into the balance the 
elements of human character the world over, and the weight of those 
qualities of men which never change. His voice as it comes to us 
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through that Address is almost prophetic in solemn admonition as to 
dangers to the country that beset it even now. 

‘*The great rule of conduct for us, in regard to foreign nations,’’ 
said he, ‘‘is, in extending our commercial relations, to have with 
them as little political connection as possible. So far as we have 
already formed engagements, let them be fulfilled in perfect good 
faith. Here let us stop.’’ 

‘‘Europe has a set of primary interests which to us have none 
or a very remote relation. Hence, she must be engaged in frequent 
controversies, the causes of which are essentially foreign to our 
eoncerns. Hence, therefore, it must be unwise in us to implicate 
ourselves by artificial ties in the ordinary vicissitudes of her polities, 
or the ordinary combinations and collisions of her friendships or 
enmities.”’ 

Apprehension began to be felt at Washington soon after the open- 
ing of the new century in regard to the situation of the Island of 
Cuba, which, it was understood through late reports from Europe, 
had become the object of aggressive intentions upon the part of Great 
Britain, either with the object of taking possession of it herself for 
her own advantage, or in order to prevent it from falling into the 
hands of the French who were also believed to have cast a jealous 
eye in that direction. It was even asserted that the British Govern- 
ment had been for a long time in secret negotiation with Spain for 
the cession of the island, and that both France and Great Britain 
had political agents there observing the course of events and en- 
deavoring to shape their direction.’ 

But the events which caused serious alarm to the statesmen of 
this country arose a little later out of the political troubles between 
Spain and her colonies, in the course of a revolutionary movement 
spreading itself rapidly throughout Central and South America upon 
which followed the separation from the mother country, in quick 
succession, of Mexico, Venezuela, Peru, Chile and the Republic of 
Buenos Aires,—a revolt at the same time against the sovereignty of 


1Mr. Adams, Secretary of State, to Mr. Forsyth, Minister to Spain, 17 De- 
cember, 1822. 
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the Spanish King and a refusal by the people of these American 
countries to submit, then or in the future, to European control. 

A great disturbance was caused in consequence also upon the 
continent of Europe by the breaking away of so large a number of 
Spanish subjects from their natural allegiance to their sovereign ; 
which, to many conservative minds appeared to be not only a flagrant 
disregard of right, but a total destruction of order and of law. The 
refusal to obey was looked upon, of course, as an act of rebellion that 
should not be tolerated; for if persisted in and allowed to strengthen 
the avowed purpose of maintaining their independence and of govern- 
ing themselves, the example of these Spanish colonies would threaten 
the existence of monarchy itself, and cause also the very serious loss 
that must naturally follow the abolishment of the regulation and 
control then enjoyed by the central government over the commerce 
and trade of the colonies. 

It was found upon inquiry through diplomatic channels that there 
was a conviction amongst the political leaders on the Continent, that 
steps should be taken immediately for mutual protection. The Em- 
perors of Austria and Russia and the King of Prussia sent their 
delegates accordingly to a convention at Paris, in the year 1815, at 
which a treaty was concluded between these sovereigns, which was 
adhered to subsequently by the King of France, the object of which 
was declared to be the administration of government, in both foreign 
and domestic affairs, according to the precepts of justice, charity and 
peace. They declared that they looked upon themselves as delegated 
by Providence to rule over their respective peoples, and they agreed 
to lend one another, on every occasion and in every place, assistance, 
aid and support. This league is what has become famous in the 
history of the nineteenth century as the Holy Alliance. Its purpose 
became, shortly after its establishment, the maintenance of the prin- 
ciple of legitimacy,—the divine right of kings as opposed to the rights 
of the people—against the growing ideas of political independence 
and the extension of liberal thought. 

Taking into consideration the resources of wealth and power that 
this league controlled and disposed of amongst the enlightened na- 
tions of Europe at that time, it was unquestionably the most formid- 


| 
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able attempt made in modern days by united action to stem the tide 
of advancing political development. But it sought to bolster up 
foundations that were no longer secure, to invigorate a system already 
weakened by repeated assaults, and to refresh ancient institutions 
from which their vitality was fast slipping away. It does not con- 
cern us now to inquire what likelihood there was that this object could 
have been attained, even momentarily, if the plan had been fully 
carried out, or whether the colonists of Spain could then have been 
held for a considerable time even if the allied monarchs had suc- 
ceeded for the moment in reducing them to their former subjection. 

An immense impulse had been given to independent thought 
throughout Europe by the establishment of liberty in the United 
States, and its effect was beginning to show itself in the national 
feeling both in Great Britain and on the Continent. Besides this, 
the public mind of England had long been opening the way for that 
brilliant advance which characterized the Victorian era; whilst in 
France the influence of Voltaire and Rousseau, Montesquieu and 
d’Alembert had extended itself for a generation amongst intellectual 
people and been at work breaking down the barriers of old restraints 
and ancient prejudices. Inevitably, the world would have advanced 
over every obstacle and followed its course, in the long run, no matter 
what had been done at that time to hinder or delay it. 

At all events, the Holy Alliance declared formally that they had 
‘fan undoubted right to take a hostile attitude toward those states in 
which the overthrow of the government might serve as an example 
to others; that revolt is crime, and that any pretended reform effected 
by revolt and open force was null and void and forbidden by the 
publie laws of Europe.’’ 

They issued a proclamation also in which they announced their 
determination to suppress the spirit of rebellion wherever it might 
show itself, and declared by treaty amongst themselves that they 
would put an end to representative government and destroy the 
liberty of the press. Although this procedure was not primarily in- 
tended to affect the people of North America in their domestic affairs, 
nor did our interests become involved in it until later, and then 
indirectly through the quarrels of Spain, yet, so open and general 


| | 
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a declaration of war upon the claims of liberty and free government 
was in principle a direct challenge to the United States. It made in 
the end a lasting impression upon the sentiment of this country which 
has long outlived the political causes that gave rise to it; and in fixing 
forever their national determination to resist the encroachments of 
autocratic government upon this side of the ocean, it did more to 
strengthen the national feeling of the American people than any inci- 
dent in public life up to the time of the Civil War. 

In the meantime, however, a step was made in the direction of 
the enforcement of the purposes of the allies, who had now become 
known as ‘‘The League of Peace,’’ by the Government of France 
which sent a military expedition into Spain, in the early part of the 
year 1823, to restore the absolute Spanish King, Ferdinand VII, to 
his throne, from which he had been displaced by an insurrectionary 
outbreak in that country; and the French had been so successful in 
their undertaking during the course of that summer that they gave 
notice officially to the British Government that as soon as they had 
completed the campaign which they then had in hand, they intended 
to consider the subject of putting an end to the revolutionary move- 
ments in South America and of restoring the revolted colonies to 
Spain. 

Great Britain had not joined with the Continental governments 
in the formation of the Holy Alliance and the League of Peace, be- 
cause, in the first place, her own established monarchy was founded 
upon a revolution, and the sentiment of her people would certainly 
not approve of the attitude which the British Cabinet must neces- 
sarily assume if it united with the Continental ministries in main- 
taining that revolt is crime; and, in the second place, British commer- 
cial interests were seriously involved, because, since the rupture of 
Spanish control through the independence of the colonies, British trade 
had very greatly increased with South America, as had also the trade 
and commerce of the United States. This new and flourishing 
trade relation Great Britain was naturally desirous to retain. She had 
not recognized the South Americans as the United States had done, 
and her position was this: that she did not wish to see the colonies re- 
turned to their former allegiance to Spain, for in that case British 
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trade would lose its privileges, which might be granted by the Spanish 
Government as a compensation to France; or, if through the outbreak 
of active hostilities between the allies of the League and the South 
American states a commercial non-intercourse should result between 
those states and the European Continent, as had been threatened,— 
then the rich trade opportunities in South America would fall to the 
advantage of the United States. So that the British attitude,—which 
was, of course, one of self-interest,—was not comfortable in any event; 
and it became necessary, in view of the importance of the questions 
involved, to adopt some policy, a policy which, all things considered, 
might seem most promising for the future of British commercial 
wealth. 

Under these circumstances, and at this point, it was decided by 
the British Cabinet to seek the aid of the Government of the United 
States; whereupon Mr. Rush, the United States Minister in London, 
notified the Department in Washington that he had been approached 
by Mr. Canning at the British Foreign Office as to the possibility of a 
joint declaration by the two governments against the intervention 
of the allies in Spanish America. 

Mr. Rush’s despatch, dated August, 1823, to Mr. Adams, Secre- 
tary of State, informed him that he had just had an interview with 
Mr. Canning during which the subject of the military progress in 
Spain had entered into the conversation and that he had remarked 
to Mr. Canning that it was generally understood that, even if France 
should succeed entirely with her enterprise on the Spanish Peninsula 
in which she was then engaged, Great Britain would not allow her to 
go further and lay her hands upon the Spanish colonies, bringing 
them also under her grasp. Mr. Rush having in mind, us he said, an 
official note of the British Government despatched to its ambassador 
in Paris a few months before, during the negotiations which pre- 
ceeded the invasion of Spain, in which the declaration was made that, 
whilst the course of events appeared to have decided substantially 
the question of the separation of those colonies from the mother 
eountry, the King of Great Britain disclaimed any intention of 
appropriating to himself the smallest portion of the Spanish pos- 
sessions in America, and he was satisfied that no attempt would be 
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made by France to bring them under her dominion; that is to say, 
that Great Britain would not be passive under such an attempt by 
France. 

In reply to this observation, Mr. Canning asked what Mr. Rush 
thought that the United States Government would say to going hand in 
hand with England in the same sentiment; not that any concerted 
action between the two countries would become necessary, but that 
the simple fact of their being known to hold the same opinion would, 
by its moral effect, counteract any such intention on the part of 
France. 

Mr. Canning added that he believed this because of the large part 
of the maritime power of the world which Great Britain and the 
United States shared between them, and the consequent influence 
which the knowledge that they had a common agreement upon a 
question of such wide maritime interest could not fail to produce 
upon the rest of the world. 

It is a ease that has so frequently reappeared in the history of 
the world, in which a community of interest has arisen between 
governments out of two entirely separate motive influences which 
react upon the relations between the one and the other, among them- 
selves, to produce a new and mutually beneficial relation in their 
common dealings with a third nation. The basis upon which inter- 
national alliances are built up is frequently of this character; for it 
often happens that the political aims and objects the attainment of 
which is the prime inducement to the parties to an alliance to enter 
into it, are of the most widely different nature and origin, though 
united under given circumstances in an effort to lead to a result 
sought after and wished for by all. 

Mr. Canning undoubtedly knew that it was not so much the ques- 
tion of commerce and trade or the control of the shipping of South 
America,—which was paramount at that moment as the motive policy 
of Great Britain,—that was likely to arouse public sentiment in the 
United States against the movements of the League of Peace. But 
he was quite aware also that, although the American Government 
had no disposition to interfere between Spain and her colonies, but 
would remain neutral toward the efforts of the mother country to 
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subject them to their former allegiance, yet the people of this country 
would look with extreme disapproval upon any enterprise which had 
in view the extension of the political influence or military control 
on South American territory of any European sovereign as arranged 
for by the terms of the Holy Alliance. 

To forestall that purpose of the allies by bringing to bear the 
combined moral influence at least of the United States and Great 
Britain, would serve, as he anticipated, to keep France out of South 
America in any event. That would be enough; it was what he sought. 

The conversation with Mr. Rush had evidently led to an unex- 
pected and somewhat free interchange of ideas upon the subject 
which at that moment was, no doubt, generally prominent in the 
minds of leading statesmen in England in view of the latest news 
from Spain and the recent despatches from the Continent. Canning, 
upon whom the responsibility rested to take some step toward safe- 
guarding the British interests involved, appears to have decided, upon 
reflection after his interview with the American Minister, that the 
most effective procedure as well as the most available from the nature 
of the case would be to join his forces with those of the United States. 
The chances are that he had already had this in contemplation for 
some time. At all events, he wrote a letter to Mr. Rush, a few days 


later, which he marked ‘“‘ private and confidential,’’ in which he said :* 


Before leaving town I am desirous of bringing before you in a 
more distinct, but still in an unofficial and confidential shape, the 
question which we shortly discussed the last time that I had the 
pleasure of seeing you. 

Is not the moment come when our governments might understand 
each other as to the Spanish-American colonies? And if we can 
arrive at such an understanding, would it not be expedient for our- 
selves, and beneficial for all the world, that the principles of it 
should be clearly settled and plainly avowed? 

For ourselves we have no disguise. 

1. We conceive the recovery of the colonies by Spain to be hopeless. 

2. We conceive the question of the recognition of them, as inde- 
pendent states, to be one of time and circumstances. 

3. We are, however, by no means disposed to throw any impedi- 
ment in the way of an arrangement between them and the mother 
country by amicable negotiation. 


2Mr. Canning, British Foreign Secretary, to Mr. Rush, 20 August, 1823. 


THE ORIGIN AND MEANING OF THE MONROE DOCTRINE 11 


4. We aim not at the possession of any portion of them ourselves. 

5. We could not see any portion of them transferred to any other 
Power with indifference. 

If these opinions and feelings are, as I firmly believe them to be, 
common to your government with ours, why should we hesitate mutu- 
ally to confide them to each other, and to declare them in the face of 


the world? 
If there be any European Power which cherishes other projects, 


which looks to a forcible enterprise for reducing the colonies to sub- 
jugation, on the behalf or in the name of Spain, or which meditates 
the acquisition of any part of them to itself, by cession or by con- 
quest, such a declaration on the part of your government and ours 
would be at once the most effectual and the least offensive mode of 
intimating our joint disapprobation of such projects. 


Do you conceive that, under the power which you have recently 
received, you are authorized to enter into negotiation, and to sign 
any convention upon this subject? Do you conceive, if that be not 
within your competence, you could exchange with me ministerial 
notes upon it? 

Nothing could be more gratifying to me than to join with you 
in such a work, and I am persuaded there has seldom, in the history 
of the world, occurred an opportunity wnen so small an effort of two 
friendly governments might produce so unequivocal a good, and pre- 
vent such extensive calamities. 


Mr. Rush had not, of course, authority as minister to enter into 
negotiations of this character in regard to a subject of the greatest 
importance to his own government; for, whatever may have been the 
discussions of the European situation at home or in his correspond- 
ence with America, it is not likely that anyone at that moment could 
have foreseen so portentous an event in American affairs as the sug- 
gestion of what was substantially an alliance, as contained in Mr. 
Canning’s letter. 

The principal statesmen whose opinions were valued at home still 
remembered the American Revolution, and it was but about ten years 
since the United States and Great Britain had been at war. 

Nothing in Mr. Rush’s instructions, therefore, could enable him 
to act of his own motion at that distance from the sources of his 
official authority; consequently he replied to Mr. Canning that he 
would submit the case to the consideration of his own government 
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at Washington, which was what he did, by sending an account of the 
informal conversation at the British Foreign office and a copy of 
Mr. Canning’s proposal, to Mr. Adams, as Secretary of State. 

The receipt of this correspondence produced a profound impres- 
sion in the United States. After reading and considering it, President 
Monroe sent Mr. Rush’s despatches to Mr. Jefferson, then in Virginia, 
to obtain his opinion, asking him to send them on to Mr. Madison in 
order that he might have his judgment upon them also.* 

‘*Many important considerations are involved in this proposi- 
tion,’’ he said: 

ist. Shall we entangle ourselves, at all, in European polities and 
wars, on the side of any Power, against others, presuming that a 
concert by agreement, of the kind proposed, may lead to that result? 
2nd. If a case can exist, in which a sound maxim may and ought to 
be departed from, is not the present instance precisely that case? 
3rd. Has not the epoch arrived when Great Britain must take her 
stand either on the side of the monarchs of Europe or of the United 
States, and, in consequence, either in favor of despotism or of liberty, 
and may it not be presumed that, aware of that necessity, her govern- 


ment has seized on the present occurrence as that which it deems the 
most suitable to announce and mark the commencement of that career ? 


He added that his own impression was, that the United States 
ought to meet the proposal of the British Government and make it 
known that we should view an interference on the part of the Euro- 
pean Powers, and especially an attack on the colonies, as an attack 
on ourselves,—presuming that if they succeeded with them they 
would extend it to us. ‘‘I am sensible, however,’’ said he, ‘‘of the 
extent and difficulty of the question and shall be happy to have yours 
and Mr. Madison’s opinions on it.’’ 

There is a peculiar interest in the interchange of opinions thus 
given out by three of the leading men of America at that time, each 
of whom in turn had been President, upon this question of vital 
import presented to them under circumstances which lent to their 
judgment something of the solemn impressiveness of a decision made 
by a high court of appeal. It gives rise even today to a strong sense 
of gratification in the American mind, because in contemplating it 


3 President Monroe to Mr. Jefferson, 17 October, 1823. 


THE ORIGIN AND MEANING OF THE MONROE DOCTRINE 13 


we seem to be taking part in the mental processes out of which has 
come that principle of vigorous self-defence that is unquestionably 
the strongest element of American national conviction. 

Mr. Jefferson declared in reply to the President that the question 
in these letters sent to him was the most momentous which had ever 
been offered to him to consider since that of independence. ‘‘That 
made us a ‘nation,’ ’’ said he, ‘‘this sets our compass and points the 
course which we are to steer through the ocean of time opening on 
us. Our first and fundamental maxim should be, never to entangle 
ourselves in the broils of Europe; our second, never to suffer Europe 
to intermeddle with cis-Atlantie affairs. America, North and South, 
has a set of interests distinct from those of Europe, and particularly 
her own. She should therefore have a system of her own, separate 
and apart from that of Europe. While the last is laboring to become 
the domicile of despotism, our endeavor should surely be, to make 
our hemisphere that of freedom.’’ 

He felt that one nation, Great Britain, could most disturb us in 
this; but she offered now to lead, aid and accompany us. She could 
do us more harm than all the nations on earth; with her on our side 
we need not fear the whole world. If a war should result from the 
present proposition it would not be England’s war, but ours. It 
would have for its object to introduce and establish the American 


system, of keeping out of our land all foreign Powers,—of -never 
permitting those of Europe to intermeddle with the affairs of our 


nations. 
Therefore, he could honestly join in the declaration that the 


United States have no intention of acquiring any part of the Spanish 
colonies, and that we shall not stand in the way of an amicable ar- 
rangement between them and the mother country, but that we will 
oppose with all our means the forcible interposition of any other 
Power as auxiliary or under any other form or pretext, and especially 
their transfer to any Power by conquest, cession or acquisition in 
any other way. He gave it as his opinion that the President should 
encourage the British Government and should assure it of his agree- 
ment with the propositions contained in Mr. Rush’s letters, as far as 


his authority went. 
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Mr. Madison replied to the President, that the professions of 
friendship already made by the United States to the South American 
colonies by recognizing their governments, and our sympathy with 
their liberties and independence called upon us to use every effort 
to defeat the attack that was then being planned against them. He 
thought it particularly fortunate that the policy of Great Britain, 
though guided by calculations different from ours, had presented a 
cooperation for an object the same with ours. Although Mr. Can- 
ning’s proposal to Mr. Rush was made with the air of consultation, 
there could be no doubt, he said, that the British course was already 
settled upon and would be carried out whether we agreed to join 
with it or not; though this consideration ought not to divert us from 
what is just and proper in itself. He decided, therefore, as Mr. 
Jefferson had done, that the United States ought to accept the pro- 
posal, and he declared that ‘‘our codperation is due to ourselves and 
to the world.”’ 

Throughout the month of November and immediately preceding 
the session of Congress, at the end of the year 1823, the question of 
Mr. Canning’s proposals was almost constantly the subject of dis- 
cussion at the meetings of President Monroe and his Cabinet, as well 
as also the correspondence carried on by Mr. Adams, as Secretary 
of State, with the Russian Minister in Washington, Baron Tuyll, in 
regard to certain plans and intentions which Russia had at that time 
for extending her colonization along the Pacific Coast of America. 

Mr. Adams thought that Canning wanted some public pledge from 
the United States not only against the forcible intervention of the 
Holy Alliance in Spanish America but also especially against the 
acquisition by the United States of any part of those countries; 
whilst Mr. Calhoun was in favor of giving discretionary power to 
Mr. Rush to join in a declaration against the interference of the 
Holy Alliance if necessary, even if it should pledge the United States 
not to take Cuba or Texas. 

Though the President appeared at times inclined to grant such 
power, Mr. Adams was not in favor of it. He did not believe that 
the Holy Alliance had any direct intention of attacking us, though 
he thought that if they succeeded in overcoming the Spanish provinces 
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they might recolonize them and partition them amongst themselves. 
Russia might take California, Peru and Chile; France might seize 
Mexico where she desired to establish a monarchy under a prince of 
the House of Bourbon, and Great Britain, if she could effectively 
resist the plan thus laid out, would probably take the Island of 
Cuba as her share of the scramble. Then what would be the situation 
of the United States, he said,—England holding Cuba, and France 
Mexico? On the other hand, if the allies should interpose and Great 
Britain should withstand them alone, it would throw the colonies 
entirely under her control and make them her colonies rather than 
those of Spain. Consequently, he declared that the United States 
must act promptly and decisively. But the act of the Executive could 
not, after all, commit the nation to a pledge of war. Nor was this 
contemplated by Canning’s proposals. As Great Britain would not 
be pledged to war by what Canning had said, ‘‘so anything now done 
by the Executive here leaves Congress to act or not, according as the 
circumstances of the emergency may require.”’ 

The discussion concerned principally the preparation of the Presi- 
dent’s message which was to be delivered to Congress within a few 
days, at the opening of the session; and, on the 25th of November, 
Mr. Adams prepared a draft of his observations recently made to 


Baron Tuyll, which contained a full statement of the policy of the 
United States, and included this declaration: 


That the United States of America and their government could 
not see with indifference the forcible interposition of any European 
Power, other than Spain, either to restore the dominion of Spain 
over her emancipated colonies in America, or to establish monarchical 
governments in those countries, or to transfer any of the possessions 
heretofore or yet subject to Spain in the American hemisphere, to 
any other European Power. 


Here we have the essence of the President’s Message itself. He 
sent it to Congress on the second of December, 1823; and in it, in 
reference to the interchange of opinions lately had with Russia par- 
ticularly and with Great Britain, he said: 


The occasion has been judged proper for asserting as a principle 
in whick the rights and interests of the United States are involved, 
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that the American continents, by the free and independent condition 
which they have assumed and maintain, are henceforth not to be 
considered as subjects for future colonization by any European 
Powers. .. . The citizens of the United States cherish sentiments 
the most friendly in favor of the liberty and happiness of their 
fellow-men on that side of the Atlantic. In the wars of the European 
Powers in matters relating to themselves we have never taken any 
part, nor does it comport with our policy so to do. It is only when 
our rights are invaded or seriously menaced that we resent injuries 


or make preparation for our defence. . . . The political system of 
the allied Powers is essentially different in this respect from that of 
America. ... And to the defence of our own, which has been 


achieved by the loss of so much blood and treasure, and matured by 
the wisdom of their most enlightened citizens, and under which we 
have enjoyed unexampled felicity, this whole nation is devoted. We 
owe it, therefore, to candor, and to the amicable relations existing 
between the United States and those Powers, to declare that we 
should consider any attempt on their part to extend their system to 
any portion of this hemisphere as dangerous to our peace and safety. 

With the existing colonies or dependencies of any European Power 
we have not interfered and shall not interfere. But with the govern- 
ments who have declared their independence and maintained it, and 
whose independence we have, on great consideration and on just 
principles, acknowledged, we could not view any interposition for 
the purpose of oppressing them, or controlling in any other manner 
their destiny, by any European Power, in any other light than as 
the manifestation of an unfriendly disposition toward the United 
States. 

Gur policy in regard to Europe, which was adopted at an early 
stage of the wars which have so long agitated that quarter of the 
globe, nevertheless remains the same, which is, not to interfere in the 
internal concerns of any of its Powers; to consider the government 
de facto as the legitimate government for us; to cultivate friendly 
relations with it, and to preserve those relations by a frank, firm, and 
manly policy, meeting, in all instances, the just claims of every Power, 
submitting to injuries from none. But in regard to these continents, 
circumstances are eminently and conspicuously different. It is im- 
possible that the allied Powers should extend their political system 
to any portion of either continent without endangering our peace 
and happiness. . . . It is equally impossible, therefore, that we should 
behold such interposition, in any form, with indifference. 


Here, then, is the original and official statement of the Monroe 
Doctrine as enunciated by the President himself in his message to 


Congress. It is not an act of legislation, neither does it call for 
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legislative authority from Congress to give it the formal and legal 
sanction of the United States Government as a mode of procedure, 
or of a process subject to judicial determination and enforcement as 
the law of the land. Neither did it spring forth spontaneously from 
the brain of President Monroe as the result of his own personal judg- 
ment in the direction of the policy of his administration, or his indi- 
vidual conclusions alone in meeting and solving the grave political 
questions of international intercourse that presented themselves dur- 
ing his time. We have seen that other minds as well had occupied 
themselves with these problems; that the President had even con- 
sulted with and discussed them, for instance, with Mr. Jefferson, Mr. 
Madison, Mr. John Quincey Adams and Mr. Calhoun, whose replies 
and arguments are well known. 

But it was a declaration of policy, a rule of conduct in regard to 
our own independent position in the world and amongst other nations 
which embodied the expressed will and the conscious determination 
of the American people. It met as such with an immediate approval, 
with hearty response throughout the country, which, up to the present 
time, have never been weakened. 

It has been the object of study and inquiry upon the part of 
American statesmen in each succeeding generation, whose judgment 
has served to extend its influence and confirm the validity of its na- 
tional principles. Mr. Webster said in interpretation of it, in the 
Senate in 1826: 

The amount of it was, that this government could not look with 
indifference on any combination among other Powers, to assist Spain 
in her war against the South American states; that we could not but 
consider such combination as dangerous or unfriendly to us; and that, 
if it should be formed, it would be for the competent authorities of 
this government to decide, when the case arose, what course our duty 
and our interest should require us to pursue. 


And Mr. Calhoun said, many years afterwards, in 1848, also in a 
speech in the Senate, that when Mr. Canning’s communication to 
Mr. Rush reached this country, it was received with joy, ‘‘for so great 
was the power of the Alliance that even we did not feel ourselves 


safe from its interpositions.’’ 
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I remember the reception of the dispatch from Mr. Rush as dis- 
tinetly as if all the circumstances had occurred yesterday. I well 
recollect the great satisfaction with which it was received by the 
Cabinet. As was usual with Mr. Monroe upon great occasions, the 
papers were sent around to each member of the Cabinet, so that each 
might be duly apprised of all the circumstances and be prepared to 
give his opinion. The Cabinet met. It deliberated. There was long 
and careful consultation, and the result was the declaration of the 
President. All this has passed away. That very movement on the 
part of England, sustained by this declaration, gave a blow to the 
Celebrated Alliance from which it never recovered. From that time 
forward it gradually decayed, till it utterly perished. 


We cannot attempt to follow the application of this rule of 
American policy to the numerous cases in which it has been brought 
to bear, or to examine in detail the very voluminous correspondence 
that has accompanied the assertion of its principles in the course 
of the diplomatic discussion of the relations of European countries 
in the last hundred years toward every country on the South Ameri- 
can continent. 

The attitude of the United States has been perfectly consistent, 
however, throughout, in maintaining neutrality amid the disagree- 
ments and conflicts that have arisen between these nations. We have 
not sought to impose our own political ideas upon the South American 
republics, nor have we interfered with their right to determine what 
kind of government each of them might select or choose to set up for 
itself; nor have we taken part, on the other hand, against the pro- 
ceedings of the European governments against them as long as such 
action has related to the enforcement of obligations duly assumed, or 
for the redress of wrong. 

When Mr. Clay was Secretary of State, in 1825, he declared this 
to be our policy; saying that, whilst we do not desire to interfere in 
Europe with the political system of the allied Powers, we should 
regard as dangerous to our peace and safety any attempt on their 
part to extend their system to any portion of this hemisphere. The 
political systems of the two continents, said he, are essentially differ- 
ent; each has an exclusive right to judge for itself what is best 
suited to its own condition and most likely to promote its own happi- 
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ness; but neither has a right to enforce upon the other the establish- 
ment of its peculiar system. 

And Mr. Adams, in the same manner, had declared that the neces- 
sary consequences will be, that the American continents henceforth 
will no longer be subjects of colonization. Occupied by civilized 
independent nations, they will be accessible to Europeans and to each 
other on that footing alone, and the Pacific Ocean in every part of it 
will remain open to the navigation of all nations, in like manner with 
the Atlantic. 

The United States Government has openly declared this, upon its 
own authority, before the world. It assumed that responsibility by 
the Monroe Doctrine, and it has not altered its determination since 
the time of President Monroe himself. Nor can there be any question 
whatever that the government will insist upon the integrity of this 
principle; neither that an open disregard of it by a foreign nation, 
if carried to the point of refusing to admit its international validity, 
would lead to a conflict of arms. 

The case that best represents, amongst the many others that have 
arisen, the character of this sentiment and illustrates the interna- 
tional policy of the United States in this respect is that of Mexico 
at the time of the attempted domination in that country of the Em- 
peror Maximilian, which brought the United States to the verge of a 
war with France in 1865. 

It had become known in Washington a few years before the Amer- 
ican Civil War that a naval and military armament was to be sent 
out from Spain to attack Mexico in the distracted condition of that 
republic; which aroused immediate attention and gave rise to very 
serious anxiety upon the part of the Administration. Mr. Cass, who 
was then Secretary of State, instructed the United States Minister in 
Madrid to draw the attention of the Spanish ministry to the position 
taken by the United States, that they would not consent to the sub- 
jugation of any of the independent states of this continent to Euro- 
pean Powers, nor to the exercise of a protectorate over them, nor 
any political influence to control their policy or institutions. 

‘‘With respect to the causes of war between Spain and Mexico,’’ 
he declared, ‘‘the United States have no concern, and do not under- 
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take to judge them. Nor do they claim to interpose in any hostilities 
which may take place. Their policy of observance and interference 
is limited to the permanent subjugation of any portion of the terri- 
tory of Mexico or of any other American state to any European 
Power whatever.’’ 

In the meantime, American naval forces were sent into Mexican 
waters, sufficient to look after the interests of American citizens in 
Mexico during the conflict which it appeared then would inevitably 
arise out of the demands not only of Spain but of England and France 
as well, all of whom had grievances against Mexico by reason of 
violence, injury and acts of injustice suffered in that country by 
the citizens of each, for which redress was now demanded by these 
governments. 

And it happened, in fact, that naval vessels of England, France 
and Spain sailed for Vera Cruz, in 1862, with the expressed intention 
of seizing the custom-houses in certain Mexican ports, for the pur- 
pose of satisfying the respective claims of those countries. 

The port of Vera Cruz was captured according to this plan and 
held by the three allies. But, a difference of opinion having arisen 
between them at that stage of the enterprise, the English and Spanish 
commanders, dissatisfied with the conduct of the French, reached an 
agreement with Mexico as to their separate claims and withdrew 
from the expedition. 

The French, however, continuing their demands upon Mexico 
after the retirement of their allies, began at once a march toward 
the City of Mexico, which they reached and took military possession 
of in June, 1863. There they established a provisional government 
and ealled together an assembly of notables, which decided that an 
empire should be erected, the throne of which should be offered to the 
Arehduke Maximilian, brother of the Emperor Francis Joseph of 
Austria; and that if he should decline, the place should be filled by 
a selection made by the Emperor of the French. Maximilian ac- 
cepted this invitation to become Emperor, and entered the City of 
Mexico, as Maximilian I, in June, 1864. 

The sad ending of this political episode and the details connected 
with the capture and death of the unfortunate Maximilian are well 
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known to all and still remembered by those who interest themselves 
in the public questions of that day. He had entered into an under- 
taking which appeared to him and his supporters as one full of 
promise; and, under the impelling influences of a personal ambition 
entirely reasonable in the case of a man situated as he was, who un- 
doubtedly hoped that in providing for his own advancement he 
should be able to benefit as well as improve the condition of the 
people over whom he was about to rule. 

But he fell victim to a set of cireumstances which he did not con- 
ceive of in advance, and to difficulties from which he could neither ex- 
tricate himself nor were his patrons in France able even to preserve 
his life. The hostility of the United States, however, was not directed 
against the Archduke in person, nor was he the object of the slightest 
discourtesy on our side; but the attitude of the United States Gov- 
ernment, and the inevitable assertion of the Monroe Doctrine, made 
the enterprise a failure from the start. 

It was the attempt to set up a monarchy in America which aroused 
the national sentiment of the people of this country. 

Very early in the correspondence which grew out of it, Mr. Seward 
had declared officially, as Secretary of State, that, whilst this govern- 
ment had no intention to interfere in any way with the war between 
France and Mexico, the United States had not disclaimed the interest 
they felt in the safety, welfare and prosperity of Mexico, any more 
than they could disown their sentiments of friendship and good will 
toward France, which began with their national existence. The 
United States could only deplore the painful occurrence and express 
their anxious desire that the conflict should be brought to a speedy 
close by a settlement consistent with the stability and welfare of the 
parties concerned. 

Also, that the United States had always acted upon the same 
principles of forbearance and neutrality in regard to wars between 
Powers with which our country has maintained friendly relations, 
which policy could not then be departed from with advantage to us 
or in the interest of peace throughout the world. 

He asked of France, however, an explanation of her object and 
purpose in this connection, to which the Imperial Government re- 
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plied that it did not intend to occupy permanently or to dominate 
Mexico, but that it would leave that people free to choose its own 
form of government; and at different stages of the intercourse France 
renewed the explanations that she had thus given. 

The campaign of the French progressed in the meantime. Having 
eaptured Pueblo, they finally entered the City of Mexico itself, in 
which they established a provisional government. Mr. Seward com- 
plained that France had made no communication to the United States 
concerning this provisional government, nor announced any actual 
departure from the policy in regard to that country which her ex- 
planations led him to expect that she would pursue. 

But he began to suspect that the situation was developing in a 
manner quite different from what he had hoped for and endeavored 
to encourage. 

The United States were in the midst of war themselves, which 
required the employment at home of all the efforts and resources of 
the country in bringing the conflict to its termination. Mr. Seward 
declared in writing to Mr. Motley, then Minister to Austria, that 
whilst so engaged in the war, even those in Washington who thought 
that intervention in Mexico to prevent the establishment of an im- 
perial monarchy would be just in itself, admitted that such a step 
now would be unwise. The first-fruit of the American Civil War had 
been, he said (to Mr. Dayton, 1863), that the Governments of Great 
Britain, France and Spain had assumed an unfriendly attitude 
toward this country. The Emperor of the French had adopted the 
current opinion of European statesmen, that the effort to preserve 
the Union was hopeless; and he attributed to this prejudgment the 
Emperor’s decision to act in concert with Great Britain upon ques- 
tions that might arise out of the Civil War. 

But as soon as the termination of the war had restored peace in 
the United States and relieved our government from the burdens of 
responsibility in that direction, the attitude in Washington grew 
firm and the tone of diplomatic correspondence assumed a foree which 
indicated beyond question that the American Government was about 
to act; for troops had already been sent to the line of the Rio Grande 
under General Sheridan, ready to advance. 
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Mr. Seward then addressed his definitive note to the French 
Government, in which he said :* 

It has been the President’s purpose that France should be re- 
spectfully informed upon two points: first, that the United States 
earnestly desire to continue and cultivate sincere friendship with 
France; secondly, that this policy would be brought into jeopardy 
unless France could deem it consistent with her interest and honor 
to desist from the prosecution of armed intervention in Mexico to 
overthrow the domestic republican government existing there, and to 
establish upon its ruins the foreign monarchy which has been at- 
tempted to be inaugurated in the capital of that country. 

This brought the French expedition to an end. All the Imperial 
troops were withdrawn, and the undertaking was abandoned within 
two years from that time. 

That incident led to a practical test of the international force of 
the Monroe Doctrine—its effect upon the minds and policies of foreign 
statesmen. It was a tacit admission also of its validity under the 
circumstances presented at the time by the case of Mexico, for France 
abandoned her expedition and gave up the thought of planting a 
monarchy on American soil. 

The apparent contradiction involved in this was, that she yielded 
to its mandates whilst refusing to recognize it either as international 
law or international right. For, the European jurists are almost 
unanimous even now,—including amongst them both the French and 
English writers,—in declaring that the Doctrine is untenable and 
not binding by the accepted rules of law. 

One of the most distinguished of the modern British international 
lawyers has said, for instance,® that the United States could not by 
declaration effect the international status of lands claimed, ruled 
or discovered by other Powers. They might proclaim in advance 


*Mr. Seward, Secretary of State, to Mr. Bigelow, Minister to France, 16 
December, 1865. 

5 The Monroe Doctrine, W. F. Reddaway, Cambridge, 1898. See also La Doe- 
trine de Monroé, Maurice de Beaumarchais, Paris, 1898; Sir Frederick Pollock, 
“The Monroe Doctrine,” The Nineteenth Century, October, 1902; Merignhac, “La 
Doctrine de Monroé, @ la fin du XIXe Siécle,” Revue du Droit Public et de la 
Science Politique, 1896, p. 206; Les Etats-Unis et la Doctrine de Monroé, Hector 
Petin, Paris, 1900; Die Monroedoktrin in ihren Beziehungen zur amerikanischen 
Diplomatie, Herbert Kraus, Berlin, 1913, pp. 360-61. 
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the policy which they would adopt when such questions should arise, 
but no unilateral act could change the law of nations. He asserts 
that it is a very vague declaration of policy, and in no way a formula- 
tion of rules prevailing between states. From the first word to the 
last, it is a declaration of the policy of a single Power. 

And so, in fact, it is,—the policy of the Government and the 
people of the United States of America. Whilst they last, it will last. 

Nor have the European governments formally recognized their 
obligation under the Monroe Doctrine, or our right to enforce it. 
For, even in the present Versailles Treaty of Peace with Germany, 
the most that they have been willing to concede has been to refer to 
it as a ‘‘regional understanding.’’ Article 21 of the League of Na- 
tions provides that: ‘‘ Nothing in this Covenant shall be deemed to 
affect the validity of international engagements, such as treaties of 
arbitration or regional understandings like the Monroe Doctrine.’’ 
A statement so non-committal that it is difficult to ascertain what 
meaning it may have at all in relation to the Monroe Doctrine; since 
its validity is not in the least defined by it, nor does it set forth 
who, if any, of the contracting parties is bound by the principles of 
the so-called ‘‘regional understanding,’’ or who is a party to it. 

If they refused to recognize its validity, and the engagement into 
which they enter now provides that the Covenant shall not affect that 
validity, then, evidently, they remain where they were before, and 
are in no wise further bound. 

But, on the other hand, we have remained where we were before. 
The determination of the American people responds still, as it did 
a hundred years ago, to the declaration in President Monroe’s mes- 
sage that: 

It is impossible that the allied Powers should extend their political 
system to any portion of either continent without endangering our 


peace and happiness. . . . It is equally impossible that we should 
behold such interposition in any form with indifference. 


I do not know how to express the American public feeling so well 
as to repeat what Daniel Webster said in regard to it when addressing 
the Senate in 1826: 


It [the Monroe Doctrine] has been said, in the course of this 
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debate, to have been a loose and vague declaration. It was, I believe, 
sufficiently studied. I have understood, from good authority, that it 
was considered, weighed, and distinctly and decidedly approved, by 
every one of the President’s advisers at that time. 

Our government could not adopt on that occasion precisely the 
course which England had taken. England threatened the immediate 
recognition of the provinces, if the allies should take part with Spain 
against them. We had already recognized them. It remained, there- 
fore, only for our government to say how we should consider a com- 
bination of the allied Powers, to effect objects in America, as affecting 
ourselves; and the message was intended to say, what it does say, 
that we should regard such combination as dangerous to us. Sir, 1 
agree with those who maintain the proposition, and I contend against 
those who deny it, that the message did mean something; that it 
meant much; and | maintain, against both, that the declaration 
effected much good, answered the end designed by it, did great honor 
to the foresight and the spirit of the government, and that it cannot 
now be taken back, retracted, or annulled without disgrace. 

It met, sir, with the entire concurrence and the hearty approba- 
tion of the country. The tone which it uttered found a corresponding 
response in the breasts of the free people of the United States. That 
people saw, and they rejoiced to see, that, on a fit occasion, our 
weight had been thrown into the right scale, and that, without de- 
parting from our duty, we had done something useful, something 
effectual, for the cause of civil liberty. 


THE SANCTION OF INTERNATIONAL LAW 


By Ronaup F. RoxsurcH 
Of the Middle Temple, England, Barrister at Law 


Every satisfactory definition of law implies a sanction.* Some 
penalty must be imposed upon a law-breaker, to be exacted, in the 
last resort, by external power.’ Force, therefore, is vital to law as it 
is to war, though normally it plays a less obvious part.* A felon who 
is brought up for trial, condemned, and sent to prison, is induced by 
force, or by the fear of force, to submit to the court and to punish- 
ment. The policeman and the warder are the instruments of external 
power by which he is constrained to obey. 

Force also supplies the most important incentive for securing 
obedience to law. It is true, as Maine pointed out,* that for every 
man who keeps the law through conscious fear of punishment, there 
may be hundreds who do so as it were instinctively, and without a 
thought on the subject. But while this law-abiding spirit, which is 
characteristic of large sections of a modern community, owes its 
origin to a number of causes, perhaps the most potent of all has been 
the enforcement of law through long ages in the past. 

But the power which stands ready to enforce the law in every 
ordered state, and diverts many would-be offenders from their pur- 
pose, itself came into being by the will or consent of the dominant 
part of the community, and relies for its support on their continued 

1 Fiir das Feuer ist das Brennen nicht wesentlicher als fiir das Recht die 
Erzwingung seiner Befolgung. Jhering, Zweck, I, 321, quoted by Holland, Juris- 
prudence, 11th ed., p. 42. 

2Legum eas partes quibus penas constituimus adversus eos qui contra leges 
fecerint sanctiones vocamus. Justinian, Jnst., II, i, 10. 

8“Those persons against whom the state administers justice are commonly 
so completely within its power that they have no choice save voluntary sub- 
mission and obedience. It is enough that the state possesses irresistible force 
and threatens to use it; its actual use is seldom called for.” Salmond, Juris- 
prudence, 3rd ed., p. 97. 

4 International Law, p. 50. 
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consent. Historically examined, the sanction of law did not, of 
course, spring into being fully armed in response to some clear call 
from the community. On the contrary, ‘‘the farther we penetrate 
into the primitive history of thought, the farther we find ourselves 
from a conception of law which at all resembles a compound of the 
elements which Bentham determined,’’* and it is desirable to em- 
phasize incidentally the voluntary and arbitral character of much of 
the early administration of law. But properly interpreted, history 
does not belie the proposition that the complex process of develop- 
ment resulting in a modern community in the general enforcement 
of law by regular and irresistible action cannot be dissociated from 
the suecessive steps by which states have come to desire such laws and 
their enforcement. New rules will only be put into operation’ if they 
meet with the general approval of the members of the community for 
the time being; rules which have come down from the past will fall 
into disuse, if they have ceased to enjoy general acquiescence. 

It may be a difficult matter to ascertain the precise degree of 
general consent which any particular rule, or indeed any system of 
laws, enjoys at any given time. In every state there will be some 
who strongly uphold the law, some who consent to its enforcement, 
some who acquiesce, and some who long for its overthrow; but the 
strength of these parties cannot be measured merely by counting 
their supporters. Individuals differ, not merely in their opinions, 
but also in their opportunity of giving effect to them; and so it hap- 
pens that an existing government or administration can continue 
to exercise its functions, within certain limits, after it has lost the 
support of the majority of the community. But putting aside such 
considerations, and leaving out of account the inherent power of 
resistance to change found in every established order of things, it 
may be stated as a general proposition that a law or system of laws 
will be enforced so long as the weight of public opinion behind it is 
greater than that in favor of its overthrow, and not much longer. 


5 Maine, Ancient Law, 10th ed., p. 7. 

6 Ibid., Note by Sir F. Pollock at p. 23. 

7“Public opinion, which is the ultimate sanction of all law.” Hall, Inter- 
national Law, 6th ed., p. 15. Cf. also Oppenheim, International Law, I, p. 16. 
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Recent events supply two apt illustrations of the dependence of 
law on public opinion. A few months ago an impending national strike 
on the railways of Great Britain seemed to threaten, by its possible 
consequences, the whole system of law and government. But as soon 
as the blow fell, it was at once evident that the general body of the 
public were wholly opposed to constitutional changes brought about 
by pressure from any single section of the community, and from that 
moment the ultimate issue was certain. When, on the other hand, 
Germany and Austria challenged the public order of Europe in 
1914, the challenge was not at once accepted by every member of the 
family of nations, nor by so many of them as to make the task of thie 
law-breaker hopeless from the outset. And so the issue was long in 
the balance, and the law of nations was suspended for a time. 

But though a comparison between these two cases shows that the 
sanction of the municipal law of England proved to be stronger than 
that of the public law between states, the difference between them 
was solely one of strength, and not at all a difference in kind. Both 
systems of law depend for their enforcement upon external power 
resting upon general consent; neither can ever be wholly exempt 
from the possibility of breakdown or overthrow.* 

In truth, there is no alternative to consent as the basis of the law 
of nations, and there is and ean be no substitute for external power 
as the ultimate means of enforcing it. A mental predisposition to 
obey the law without doubt forms part of the inheritance of certain 
peoples, and this, and the law-abiding habit which it engenders, are 
fostered by many influences which do not owe their compelling power 
to physical strength. Many thoughtful men who have been impressed 
by such reflections as these, have contemplated the ultimate estab- 
lishment of a form of society from which the use of force might 
be altogether eliminated. There is, however, small ground for hoping 
that such an organization could be set up to govern the relations 
between state and state. No community of any size has been able te 
dispense with force as a background for its political and judicial 

8 The fact that international law is not always enforced cannot affect its 
claim to be regarded as law. “A weak law is nevertheless still law.” Oppen- 
heim, International Law, Vol. I, p. 14. 
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administration ; yet in some of them reverence for law has been known 
to be strong. In the sphere of publie international law the law- 
abiding spirit is weak, and wages an unceasing struggle against 
national and racial instincts and aspirations. But this is not its only 
source of weakness. It is probable, as has already been suggested, 
that the inherited predisposition to obey the law, which is character- 
istic of some communities, was originally induced by a painful and in- 
timate understanding of the nature of forcible punishment. Moreover, 
even if a spirit of reverence for law could in fact be established solely 
by influences removed from all thought of physical compulsion, it 
could hardly hope to survive in a community where offenders escaped 
all punishment except moral rebuke and such redress as the sufferer 
might be able to exact for himself. 

The well-known passage in which Maine argues that ‘‘the founders 
of international law, though they did not create a sanction, created 
a law-abiding sentiment,’’® is liable to misunderstanding. At the 
time when the modern law of nations came into existence, there had 
sprung up in western Europe a number of independent states, whose 
sovereigns or statesmen had already felt the need of some rules to 
regulate their dealings with one another. The early publicists stepped 
in to supply the need, and offered a body of rules constructed on a 
basis partly moral, partly religious, partly scholastic and partly his- 
torical.*° Many of them were adopted; they became usages, and in 
process of time customary rules of law. No doubt, the lessons of 
respect for law, which these early writers taught, were not without 
valuable influence upon the men who put the new rules into practice, 
and so their writings assisted in securing their adoption ;*! but by the 
time that some of these rules were regarded no longer as optional 
but as obligatory, states must have contemplated the prospect of their 
enforcement by other means than their own reverence for law. 

But though a law-abiding spirit cannot be a substitute for force 
as the sanction of law, its cultivation is of great importance. It 


9 International Law, p. 51. 

10 Cf, Oppenheim, op. cit., Vol. I, p. 17. 

11 Cf, Emerson, Essay on Politics. “The gladiators in the lists of power feel, 
through all their frocks of force and simulation, the presence of worth.” 
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renders obedience more palatable, since compliance through fear is 
always distasteful, while to do right without a thought involves no 
effort at all. Moreover, once it is established, it strengthens the 
determination of the community that a member who breaks the law 
should be punished. Respect for law, and the enforcement of the 
law by external power, are curiously interdependent. 

External power, therefore, supported by the general consent of the 
family of nations, and assisted by such reverence for law as may be 
found among its members, is the instrument by which the law of 
nations is enforced. So far the sanction of international law is 
identical with that of all law. But if we pass on to consider the 
manner in which this external power is applied, important points of 
difference begin to appear. For in a modern civilized state, the mem- 
bers of the community do not in a body undertake the enforcement 
of law, but delegate their powers to a few of their number, specially 
selected for the task. They set up a government comprising a legis- 
lature to make the laws, a judicial branch to expound and apply 
them, and an administrative organization to enforce them. But the 
family of nations has evolved no similar machinery,’* and the mem- 
bers themselves, organized hurriedly for the occasion, have to play 
a direct part in securing obedience to their laws. Intervention by 
other Powers, or the threat of intervention, constitutes the most 
important, and the more usual method, of enforcing the law of 
nations. 

It is at all times possible for the nations of the world, if only 
their will to act is sufficiently strong, to compel a refractory state to 
obey the rules which they have agreed to regard as obligatory in their 
mutual dealings. It may not be necessary for them to resort to armed 
force; a threat to use it, supported by an unequivocal display of 
determination, may suffice; or again financial or commercial pressure 
may be an effective means of constraint. During the war, belligerents 
attached such importance to the good will of neutral states that they 
spent large sums of money on propaganda, often in countries which 


"Neither the machinery devised at The Hague Conferences nor that contem- 
plated by the Covenant of the League of Nations can be properly regarded as 
first experiments in international government. 
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they could not hope to bring into the field on their side; by printed 
and spoken word, by wireless and by film, each sought to justify his 
acts by the standard, not only of justice, but also of international law. 
The desire to have access to the supplies of neutral money and raw 
materials was the primary motive for this lavish expenditure, and 
the neutral Powers, being in a position to grant or withhold such aid, 
might have brought strong pressure to bear upon any belligerents 
which seemed to them to have violated the law, if the course of the 
struggle had been somewhat different. 

Commercial and financial intervention, combined with naval press- 
ure, was a method of enforcing respect for international obligations 
upon the smaller states which was adopted during the nineteenth 
eentury. It was a measure of restraint short of war, known as 
‘pacific blockade,’’ and it was employed against Greece in 1886, 
against the Island of Crete in 1897, against Venezuela in 1902, and on 
other occasions.** It is probable that the economic boycott, with or 
without military or naval pressure, will in future play a still more 
prominent part in enforcing international law. 

Another form of intervention without resort to war is by pressure 
of moral disapprobation. The adverse judgment of the family of 
nations does, in some cases and to a certain extent, deter or punish; 
but it is impossible to assess the strength of this elusive form of 
sanction. For its effectiveness will depend partly on external cir- 
cumstances, such as the lawbreaker’s opportunity for sileneing hostile 
eriticism by achieving instant success, or by diverting the eyes of the 
world to other more sensational objects, partly upon the prevailing 
international morality, and partly upon the national character of 
the offending state. This national character does not bear a relation 
to that of its members which is capable of exact definition,’* and can 
only be discovered by special observation and study; but perhaps, as a 
general rule, states will be less sensitive to the bad opinions of others 
than would be an individual of similar temperament, both because 

13 See Oppenheim, op. cit., Vol. II, p. 48; Hall, International Law, 6th ed., 


p. 364. 
14“There is a genius of a nation, which is not to be found in the numerical 


citizens, but which characterizes the society.” Emerson, Essay on Nominalist 
and Realist. 
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responsibility is more widely diffused and blame less easily assignable, 
and because a sense of national insularity supported by a strong 
patriotism is less painful than individual isolation. But however 
difficult it may be to appraise the strength of moral disapprobation 
as a sanction of international law, it is not open to question that it 
sometimes operates to restrain or punish a law-breaker. The law of 
nations does, to a large extent, supply the standard by which the 
conduct of states is judged, and whenever it is broken, the offender 
is always ready with excuse and justification. It will be of interest 
to see how far the feeling recently reported to prevail in some quarters 
in Germany that the German Empire is an outeast from the civilized 
world may influence the future development of German national 
policy and its attitude towards international law. 

But if commercial, financial or moral pressure are unavailing, the 
only means of enforcing the law of nations which remains (other than 
self-help) is direct intervention by force of arms.'® This is a means, 
the effectiveness of which, whether as a deterrent or as an instrument 
of punishment, and whether in peace or in war, varies with the 
changing political situation, and its study reveals one of the most 
important points of contact between international law and diplomacy. 

In a period of peace, a state that is anxious to break the law must 
take into consideration the political and military strength of its 
friends as compared with that of the states which may be expected 
to oppose it; it must also consider the manifold influences which may 
induce friend or opponent to intervene or to stand aside. If irre- 
sistible forces appear to be mobilizing to support the law, it will not 
be lightly broken; and if it is broken, punishment will probably be 
swift to follow. When, on the other hand, the position of the would-be 
offender, fortified by the prospective help of his friends, would be 
hard to assail, and other states show reluctance and hesitation to 
intervene, he may decide to take the risk. 


15 Cf. Oppenheim, op. cit., Vol. I, p. 15. 

16 It is impossible to agree with Bonfils (Manuel de droit International Pub- 
lic, 6th ed., p. 12) that war cannot be the sanction of international law in the 
sense in which the word is used in jurisprudence. It would seem that it can 
be if the external force is being applied by the general consent of the community 
and for the purpose of vindicating the law. 
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Such was the policy of Russia after the Franco-Prussian War. 
She felt that the Powers, handicapped by the exhaustion of France, 
would be slow to undertake active intervention in support of the 
treaty arrangements in the Near East of 1856 and 1871; and so she 
took the risk of violating them; but her policy was only partly suc- 
cessful. Acting from similar motives, Austria, in 1908, took the oppor- 
tunity provided by the embarrassments of Russia after the war with 
Japan to disregard the obligations of the Treaty of Berlin. She 
believed that since Russia was unable to speak with her accustomed 
weight in the councils of Europe on behalf of the Slav races, the 
other Great Powers would confine themselves to a mere protest. 

Thirdly, if political power is so evenly adjusted that no reliable 
estimate can be formed of the probable consequences of an upheaval, 
the intending law-breaker may either be deterred from treading such 
a perilous path of uncertainty, as Germany was deterred for several 
critical years before the war, or he may have sufficient self-confidence 
to tempt the issue in the spirit in which Germany invaded Belgium 
in 1914. The effectiveness of the sanction of the law in such cireum- 
stances can only be determined after the event. 

Rather different considerations will determine the attitude of 
belligerent states towards the laws of war or neutrality. If the 
strength of one warring state and its allies is immeasurably greater 
than the strength of the opposing state and its allies, the rules of law 
will probably secure general observance by all. The strong party 
will conform with them because the demands of necessity will not be 
exacting enough to make it worth while to incur the displeasure of 
neutral states; the weak party will conform for fear of adding a 
neutral to the number of its foes. Indeed, in such a war the stronger 
state not uncommonly makes concessions to neutrals which they have 
no legal right to claim, hoping in this way to gain prestige without 
prejudicing the prospect of easy victory. Mr. Quigley, in his recent 
book on the ‘‘Immunity of Private Property from Capture at Sea,’’ 
quotes as an illustration of this tendency the promise made by 
France, on sending an armed expedition into Spain in 1823, that 
immunity would be granted to merchant vessels, whether Spanish 
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or foreign, except such as attempted to break blockade; and he adds 
‘*France lost but little by renouncing the right of capture and gained 
greater respect for her enterprise.’ 

But if the Powers at war are evenly matched, each will carefully 
assess the strength of neutral states, and set the likelihood and prob- 
able consequences of intervention by any of them against the imme- 
diate gain to be expected from breaking the law. The possible bene- 
fits of an illegal policy will at once appear to be outweighed by its 
dangers if the states at war are few and the number and strength 
of the neutral states would dispose them to take concerted action 
against an offender. But if the states taking part in a closely con- 
tested war are many and powerful, while the neutral states are few 
and weak, a belligerent which contemplates a violation of law is 
confronted with a very difficult calculation. For the intervention of 
even a single neutral might turn the scale against him; on the other 
hand, it might not, and neutrals do not in such circumstanees readily 
undertake intervention, while the advantages to be gained over the 
enemy may appear very alluring. Big nations at close grips are 
peculiarly open to desperate counsels, and in making a calculation 
of this kind often fall into errors beyond repair. Germany paid a 
heavy penalty for undervaluing the sanction of international law 
when she broke in upon Belgian neutrality in 1914, or when she 
devised her illegal submarine warfare. Indeed the events of the war 
may suggest to some future historian the gratifying reflection that, 
incredible though it may now seem to those who have passed through 
the upheaval, the external power which enforces the law of nations 
made an important contribution towards the defeat of Germany. 

Unfortunately, punishment in a world-wide conflict follows with 
such lingering steps in the wake of the crime, and is exacted at so 
great a cost, that public opinion, both then and in after years, is 
bewildered by the thousand episodes of the contest, and by the vary- 
ing fortunes of the struggle, and it does not readily grasp the se- 
quence of crime and punishment. And so the study of history does 
not always teach to a world at peace those terrible lessons which 
ought to deter every nation from defying international law; one of 


17 Immunity of Private Property from Capture at Sea, p. 24. 
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them takes its chances in a bid for supremacy, and if third parties 
do not interpose instant and overwhelming pressure, the state upon 
which the first blow falls is driven to self-help. 

Self-help is generally included by publicists among the sanctions 
of international law; ‘‘in the necessary absence of a central authority 
for the enforcement of the rules of the law of nations, the states have 
to take the law into their own hands.’’** But though this method 
of enforcement cannot be eliminated from a system of law which has 
not reached maturity, it is so uncertain in its operation, and is accom- 
panied by so many disadvantages, that it often causes a temporary 
breakdown of law instead of vindicating it. For the party resort- 
ing to self-help is unlikely to possess strength sufficient to make re- 
sistance hopeless, and so the attempted administration of punishment 
may degenerate into a brawl. Every system of law has found it 
desirable to confine this method of enforcing its rules within the 
narrowest compass, by strengthening the more regular sanctions,’® 
and this is a task which confronts the international law of the future; 
but hope of progress lies, not in forbidding a state to resort to self- 
help, but in making such a course unnecessary. 

Diplomatic history records many attempts to improve and add to 
the means available for securing the observance of international law, 
and in particular of treaty obligations. Among them are the occupa- 
tion of territory, the taking of hostages, and treaties of guarantee. 
But of these methods, the first two are varieties of self-help, and the 
third is a device to render intervention by third states more probable. 
Another expedient, generally adopted in the sixteenth and seven- 
teenth centuries, was the confirmation of a treaty by an oath;*° this 
was an attempt to invoke the sanction of religion in aid of a legal 
relationship. 

During the long period of international conferences and conven- 
tions which preceded the war, no further efforts were made -to 
strengthen the sanction of the law of nations. Article 3 of the IVth 


18 Oppenheim, op. cit., Vol. I, p. 13. 

19 For the limits within which self-help is permitted in English law, see 
Odgers, The Common Law of England, Vol. II, p. 953. 

20 See Oppenheim, op. cit., Vol. I, p. 565. 
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Hague Convention of 1907 made belligerents liable to pay compensa- 
tion for violations of the laws of war comprised in it, but it did not 
explain how such compensation was to be exacted from a victorious 
offender. The preoccupation of those days was to give greater pre- 
cision and certainty to the rules of law and to think out new means 
of settling disputes as to their application and interpretation by 
agreement between the parties at issue; the ninety-seven articles of 
the first Hague Convention of 1907, providing for good offices, media- 
tion, and arbitration, were devised with that object. The value of 
these methods of preventing armed conflict is great, and it is easy 
to forget, at a time when their failure in the critical days before the 
greatest world war is entrenched upon the memory, the many ocea- 
sions on which they have proved successful. But in so far as they 
succeed, they do so by persuading the contending parties to come to 
terms, or to accept the award of a disinterested person, and not by 
the use or threat of external power. Therefore, although they may 
induce nations not to break the law, or to make reparation for wrong 
done, they cannot enforce the law, or inflict punishment. They are 
not sanctions of the law. ; 

The Covenant of the League of Nations of itself provides no new 
or strengthened sanction for international law. The members con- 
tract to submit any dispute likely to lead to a rupture, either to 
arbitration, or to inquiry by the Council, and they promise to refrain 
from hostilities until three months after the award or report; they 
further undertake not to resort to war against a member of the League 
which complies with an award, or with the recommendation of a 
report unanimously agreed upon by all the members of the Council*? 
other than the representatives of parties to the dispute; and they 
direct the Council to formulate plans for the establishment of a 
Permanent Court of International Justice. These, and other ar- 
rangements comprised in the Covenant, should have valuable results 
in promoting international codperation, and making war less frequent ; 
but they will not be indebted for any success that they may achieve 
to any magic in the penalty clause which, if an offence comes within 


21 The Covenant also provides for the submission of a dispute to the Assem- 
bly, and for a report by the Assembly upon it. 
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the scope of Articles 12, 13, or 15, is brought into operation. The 
offender,*? according to this clause, 

shall ipso facto be deemed to have committed an act of war against 
all other members of the League, which hereby undertake immediately 
to subject it to the severance of all trade or financial relations, the 
prohibition of all intercourse. 

it shall be the duty of the Council in such case to recommend 

what effective military, naval or air force the members of the 
League shall severally contribute to the armed forces to be used 
to protect the Covenant of the League.’ 

The Covenant of the League of Nations appears to contemplate 
that defaulting members will be compelled to carry out their obliga- 
tions by the use of the instruments of external power already avail- 
able for the enforcement of international law,—intervention by force 
of arms, by moral disapprobation, or by the exercise of commercial 
and financial pressure. As in the past, so in the future, these in- 
struments will be employed if, and only if, the general body of the 
community so desires, and their effectiveness will be governed by 
the principles already discussed. 

Many hopes are being founded on this Covenant; some may be 
realized, others frustrated. But in the meantime it is the duty of 
all to bend their efforts towards strengthening the sanction of the 
law of nations. The elimination of self-help and intermittent, ad hoc, 
intervention by the creation of judicial and administrative machinery, 
regular in action, must be the goal of every legal system. But 
such machinery would be not merely useless, but supremely dangerous, 
unless it were founded upon the general consent of the community. 


22 Article 16. 


i 
4 


THE SETTLEMENT OF INTER-STATE DISPUTES 
By Rospert GRANVILLE CALDWELL, PH.D. 


Assistant Professor of History, Rice Institute, Houston, Texas 


Ir is the purpose of this paper to review the methods and the 
principles which have been involved in the quasi-international juris- 
diction which has been exercised to settle the disputes which have 
arisen between the members of the great federations which have 
sprung from the British Empire of the seventeenth century. These 
methods have not only been widely copied in the past, especially by 
the various South American states and by Switzerland, but they are 
likely to become of compelling interest, if ever the world should apply 
the federal principle to the League of Nations of which we hear so 
much in these days. 

I. COLONIAL ORIGINS 


As soon as the colonies were thickly settled on the Atlantic shore 
of what is now the United States, it was natural for them to become 
involved in bitter disputes about their conflicting boundaries and 
trade regulations. These controversies were settled either (1) by 
informal agreements between the colonies, which were sometimes 
sanctioned later by the Privy Council, or (2) in the more serious cases 
by the Council itself acting under the royal prerogative. Since the 
disputes were almost always concerned with the interpretation of 
charters which came at least nominally from the King, it was evi- 
dently proper that the same King in Council should sit as the arbiter 
in these controversies. Sometimes the Privy Council decided these 
issues in London; again it sent out commissioners to bring the parties 
into agreement on the ground.’ In every case the authority of the 
Council was looked upon by the distant colonists with the greatest 
jealousy, but its legal authority in such matters was never questioned. 


1 Osgood, Colonies, Vol. 3, p. 21. 
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It is safe to say that from the authority of this administrative body 
is derived the quasi-international authority of every federal court 
in the world, except the German Bundesrath whose power to settle 
the disputes of the members of the German Empire has a wholly dis- 
tinct origin in the Diets of the Confederation and of the Holy Roman 
Empire. 

The chief cases which came somewhat formally before the Privy 
Council in colonial days were: Massachusetts and New Hampshire, 
1675-79, Pennsylvania and Maryland, 1683-1709, New York and 
Connecticut, 1700, Connecticut and Rhode Island, 1725-26, Vir- 
ginia and North Carolina, 1726-27, Rhode Island and Massachusetts, 
1734-46, Second Pennsylvania and Maryland Case, 1734-69, New 
Hampshire and New York, 1764, New York and Quebec, 1768.? 

The first of these cases was net technically between two provinces, 
but between Massachusetts and the proprietors of Maine and New 
Hampshire. On January 13, 1675, Ferdinando Gorgas and Robert 
Mason complained that Massachusetts was dispossessing them of 
their inheritance in their provinces. December 22nd of the same year 
the committee of the Council reported that they had heard the repre- 
sentations of Mason and Gorgas, who asked that commissioners be 
appointed to settle the boundaries. But they ‘‘did not think it proper 
to advise your Majesty to determine anything ‘ex parte’ and without 
hearing what the Bostoners ean say.’’ The Council therefore was 
advised to send word to the ‘‘ Bostoners’’ that His Majesty could not 
long delay doing justice, but ‘‘ was unwilling to determine in a matter 
of so much weight without first hearing what they can say why your 
Majesty should not give the petitioners relief.’ On February 7th, 
the committee was ordered to examine all the documents in the case 
and to report to the Council. The committee obtained the opinions 
of the Chief Justices of the King’s Bench and Common Pleas, where- 
upon the parties were ordered to be heard at the Board on a certain 
day ‘‘when His Majesty expects that they conteyne themselves within 
those bounds of Modesty and Respect that is due to the judges of 

2 Acts of the Privy Council, Colonial Series, 1613-1783; Andrews, Colonial 


Self-Government, 261; Greene, Provincial America, 21; Thwaites, Colonies, 174, 
190-4, 267-9; Osgood, Colonies, Vol. 3, Chapter 10. 
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this Kingdome.’’ The Council acquiesced in the opinion of the 
Justices, and after the parties had been heard again in rebuttal, ‘‘ His 
Majesty was pleased to approve of and confirme the same, and did 
order, that all the parties do acquiesce therein, and contribute what 
lies in them to the punctual and due performance of the said report, 
as there shall be oecasion.’’ During these negotiations, Massachusetts 
tried to anticipate the unfavorable verdict of what she regarded as a 
prejudiced court by quietly buying Maine from Gorgas for twelve 
hundred pounds sterling. But she was finally compelled to relin- 
quish her purchase to the King, who also took over the government 
of New Hampshire at the same time.*® 

The dispute between Virginia and North Carolina arose when the 
former refused to allow the tobacco of her neighbor to cross her 
territory. On complaint by North Carolina to the Board of Trade 
these acts were disallowed. This case is interesting because the high 
court settled a controversy between two colonies by declaring the 
laws of one invalid. The Supreme Court of the United States has 
never yet so combined its two most sweeping powers, to declare laws 
unconstitutional and to decide controversies between States, but there 
seems to be no reason why there should not some day again be a case 
to go back in its chief features to this early controversy, and indeed 
the suggestion of such a possible solution is to be found in the dispute 
between Louisiana and Texas over quarantine regulations.* The con- 
troversy between North Carolina and Virginia was complicated by a 
boundary dispute which was finally settled by an agreement between 
the two colonies which received the sanction of the King.’ 

The colonies probably had no legal right to make binding agree- 
ments, but it was not the practice of the Crown to disturb such an 


agreement when it had been acquiesced in for any length of time and 


had led to the establishment of important private rights. Sir W. 
Murray, afterwards Lord Mansfield, gave an opinion (Nov. 5, 1754) 


3 June 20, 1679. Acts of the Privy Council, Colonial Series 1, pp. 640, 844, 
851. For the decree which settled the Connecticut River as the boundary be- 
tween New Hampshire and what was then New York (1764) see Documentary 
History of New York (1851), II, 355. 

4176 U. S. 143. 

5 Thwaites, Colonies, 190-4. 
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in which he stated his view of such unsanctioned agreements. Re- 
ferring to an agreement of 1713 between Connecticut and Massachu- 
setts, he said: ‘‘I apprehend His Majesty will confirm their agree- 
ment, which of itself is not binding on the Crown, but neither Prov- 
ince should be suffered to litigate such an amicable compromise of 
doubtful boundaries. .... If the King approves the agreement, I 
think it is now too late for the parties to dispute it.’’ ® 

These early settlements were evidently not in any sense inter- 
national arbitrations, but had all the paternal character of adminis- 
trative determinations both in their nature and results. However 
much the colonies might neglect or disregard the common master, 
his legal authority was always there in the background of their rela- 
tions. And even though the decisions from London were sometimes 
arbitrary and highhanded, the habit of looking to this common ad- 
ministrative court for solution of difficulties became a real though 
reluctant habit until almost the moment of war. And this long- 
established habit made possible the introduction of the provisions in 
the Articles of Confederation and later in the Constitution which 
were expected to fill the gap now left vacant by the Privy Council; 
and these provisions, in turn, have been copied in modified forms in 
practically all the Spanish-American states,’ in Australia, in Switzer- 
land,® and in the laws, though not the Constitution, of Canada. In 
Germany alone, the method of settling such problems by the Bundes- 
rath® is obviously of an entirely different origin, going back to the 
Diets of the Confederation and of the Holy Roman Empire. 

In the century between 1670 and 1770 nine great cases involving 
such disputes came before the Privy Council. Only one of these 
eame before an ordinary court in a fashion at all comparable to a 
modern case between two States in the Supreme Court of the United 
States. This was the case of Penn v. Lord Baltimore, which came 
for decision before Lord Chancellor Hardwicke in the High Court 
of Chancery, May 15, 1750. Some of the dicta tn this case make it 


612 C. L. R. 704. 

7 E.g., Constitution of Mexico (1917), Art. 105; Argentina, Arts. 100, 101. 
8 Switzerland, Constitution, Art. 110. 

® Constitution of German Empire, Art. 76. 


’ 
4 


42 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


the legal ancestor of our own modern controversies. But it is to 
be remembered that this was not an original settlement of the main 
questions, and that the nominal parties to the suit were not two 
communities, like present day states, but two proprietors. The 
Court of Chancery recognized that its authority was subject to the 
superior power of the Privy Council. 

Penn sued to secure specific performance of an agreement to 
have a boundary fixed by drawing a line at a distance of twelve 
miles from Neweastle. The order was issued as prayed for by Penn. 
The Chancellor was duly impressed with the importance of the case 
‘‘being for the determination of the right and boundaries of two 
great provincial governments .... ; of a nature worthy the judica- 
ture of a Roman Senate rather than of a single judge; and my 
consolation is, that if I should err in my judgment, there is a 
judicature equal in dignity to a Roman Senate, that will correct it.’’ 
As to the objection that the court could not enforce its decree in such 
a ease, the Chancellor said, ‘‘If they could not at all, I agree it 
would be in vain to make a decree, and that the court cannot enforce 
their own decree in rem in the present case: but that is not an 
objection against making a decree in the cause; for the strict primary 
decree in this court as a court of equity is in personam.’’ '° 


II. THE PRIVY COUNCIL 


After the century of paternal authority over colonial disputes, 
this function of the Privy Council has fallen into almost complete 
disuse. Only three cases have come before the Council since the 
American Revolution which are at all comparable to the great inter- 
colonial controversies of the eighteenth century, when the Privy 
Council exercised original and final jurisdiction even over colonies 
which were none too eager to have their difficulties smoothed out in 
this fashion. These cases are the Cape Breton Case of 1846," the 
Pental Island Case, between New South Wales and Victoria in 1872, 
and the Manitoba and Ontario Case of 1886. In all three cases both 
parties appeared willingly before the court, and in the last of these 
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the judgment of the Privy Council was more like a recommendation 
to Parliament to establish the proper line than the decree of an 
independent court. The only other questions of this nature to come 
before the Judicial Committee of the Privy Council have been on 
appeal from the courts of Canada and Australia, a right of appeal 
which the colonists claim the power to limit. 

This loss of power in the Privy Council is all the stranger since the 
act which defined the jurisdiction of the Judicial Committee in 1833, 
and which has never been repealed, seemed to give it almost unlimited 
potential jurisdiction: ‘‘It shall be lawful for his Majesty to refer 
to the said Judicial Committee for hearing or consideration any such 
other matters whatsoever as his Majesty shall think fit, and such 
committee shall thereupon hear or consider the same and shall advise 
his Majesty thereon in the manner aforesaid.’’'* In spite of the 
possession of this authority, the government refused to use it in the 
dispute between South Australia and Victoria in 1894. From Lord 
Ripon’s despatch on this oeeasion (September 19, 1894), it appears 
that the prerogative to decide such disputes without the consent of 
both parties has fallen into abeyance. 

How shall we explain the decay of this once great power? From 
the very beginning informal agreements had been common between 
the British colonies. The lesson of the American Revolution had been 
learned, and the government preferred to leave thorny problems of 
this kind to the colonists themselves, without putting to the test again 
the very fibre of the Empire. Then, too, the legal basis for the power 
of the Privy Council is no longer what it was in the eighteenth 
century. Then the colonial charters were regarded as having come 
from the King, and what could be more natural than to leave dis- 
putes which almost always concerned the meaning of those charters 
to the royal prerogative of that same King in Council? But now, 
when colonies were founded under the authority of Parliament, the 
same solution of the question of inter-colonial disputes was no longer 
by any means so obvious. There was evident jealousy of the Privy 
Council, a jealousy which was to show itself in the attempts in South 
Africa and in Australia to allow no appeals without the consent of 


123 & 4 William IV (1833), Ch. 41; St. R. and O. Revised, 1903, VI, 265. 
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the colonial authorities. And so Australia and Canada were allowed 
to set up their own courts for this purpose. As a result, today the 
Judicial Committee is only a court of limited appeals, on colonial 
matters, and an entirely voluntary court of arbitration in disputes 
between colonies which have not arranged some other way of settling 
their disputes. The lesson of this whole story seems obvious. The 
judicial settlement of interstate controversies and disputes depends 
on the closest possible community of sentiment, and the strength of a 
judiciary is no greater than that of the executive and legislative de- 
partments on which it must necessarily depend. The Privy Council 
exercised great powers in the eighteenth century, precisely because it 
was not a true court, but an administrative body and, therefore, 
properly a part of the executive. In the world of larger states, there 
must be international government before any international court can 
really achieve the judicial settlement of international disputes. 


Ill. SOUTH AFRICA 


Within the British Empire three great self-governing federations 
have been created since the Revolution. In the Constitution of the 
last of these, the Union of South Africa, established in 1910, it is 
noteworthy that no provision has been made for the settlement of 


inter-state disputes. This is probably due to the fact that the Union 
is not a real federal government but one which almost obliterates the 
original lines between the provinces. It is not entirely clear what 
would happen in case of a provincial misunderstanding. The natural 
method would be an attempt at arbitration with the consent of both 
parties. At least in the ease of a boundary dispute, the old method 
of appeal to the Privy Council would also be legally possible. But 
this method of settlement would not be used without also securing 
the consent of both parties, and that consent is by no means likely 
in view of the jealousy of the authority of the Privy Council which 
is shown in the provision of the Constitution of South Africa,** 
which prohibits appeals from the courts of the Union to the Council 
except by special leave. While limitation of appeal is probably sub- 
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ject to the veto of the King under his prerogative, which of course 
really means that of the Cabinet, the precedents of the last half 
century show quite clearly that the independent authority of the 
Privy Council in such cases is now only a legal fiction, like the power 
of the royal veto on Acts of Parliament. It is noteworthy that the two 
methods of settling inter-colonial disputes are not likely to be com- 
bined, since the Judicial Committee of the Privy Council refuses to 
review the results of a voluntary agreement or arbitration.* So far, 
no controversies have arisen among the members of the Union of 
South Africa to put this problem to the test. 


IV. CANADA 


In the case of Canada, the British North America Act of 1867 
made no general provision for the settlement of inter-colonial dis- 
putes, but did provide for arbitration in the division of the common 
property of Upper Canada and Lower Canada.** The most difficult 
question involved was the disposal of certain school lands in Ontario 
which had been set aside for the common use of the two provinces. 
Under this section, three arbitrators were appointed, one by Ontario, 
one by Quebec, and the third by the Dominion of Canada. Legal 
questions involved were to be subject to appeal first to the Supreme 
Court of Canada, and then to the Privy Council. The arbitrators 
rendered a decision in 1893 which seemed to Quebee unduly favorable 
to Ontario. Quebee appealed, claiming that the arbitrators had in- 
terpreted their jurisdiction too narrowly, not considering the equitable 
problem involved. The Supreme Court decided in favor of the con- 
tention of Quebee on the question of jurisdiction, but on appeal to 
the Privy Council, the views of the arbitrators were sustained com- 
pletely..° A dispute growing out of this award and concerning the 
equitable division of funds also arose between Canada and Ontario, 
which was finally settled in the Canadian courts in favor of the 
Province.*? 

i4 Att’y Gen. Nova Scotia v. Gregory, P. C. 11, App. Cases, 229. 
15 Section 142. 

161903 Appeals Cases, 39; 1910 A. C. 509. 

178 Exchequer Reports, 174; 10 E. R. 292. 
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In all other disputes of a quasi-international character, the various 


provinees either resort to voluntary arbitration, or else give jurisdiec- 


tion to Canadian courts. In the case of an arbitration, unless they 
are specifically granted authority to pass on the merits of the case, 
appeals to the courts are limited to the interpretation of the terms 
of the specific agreements, or to the determination of questions strictly 
legal in character. This applies to the Privy Council, just as to any 
other court of appeals. Ontario gave jurisdiction to the Canadian 
courts to settle disputes in which she might be involved, as early as 
1877 ;'* and an act of the Dominion of 1906 provided in general that 
‘‘when the legislature of any Province of Canada has passed an Act 
agreeing that the Exchequer Court shall have jurisdiction in cases 
of controversies, (a) between the Dominion of Canada and each 
province, (b) between such province and any other province or prov- 
inees, which have passed a like Act, the Exchequer Court shall have 
jurisdiction to determine such controversies. An appeal shall lie in 
such cases from the Exchequer Court to the Supreme Court.’’ 

Apart from the two cases which arose under the provisions for 
arbitration in the Constituent Act, five cases of a quasi-international 
kind have been decided in Canada: 

(1) The boundary between Manitoba and Ontario was fixed by 
arbitration in 1886. This does not seem to have led to any further 
litigation. 

(2) The second of these controversies involved the articles of 
Union between Canada and British* Columbia of the year 1871 by 
which the Province had conveyed to the Dominion Government cer- 
tain public lands to be used in the construction of a railway. Gold 
was found within this forty mile belt of ceded public land. Were 
the precious metals included in the public lands ceded? This inter- 
esting question was taken up by the courts, presumably under the 
conception that it was a strictly non-political question of law which 
involved a technical problem in the interpretation of a very definite 
contract. The Supreme Court of Canada decided in favor of the 
Dominion by a vote of five to three that the gold had been ceded with 
the land. This decision was overturned on appeal to the Privy Coun- 

18 R. S. O. 1877, Ch. 37. 19 R. S. C. 1906, Ch. 140. 
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cil under the ancient law of England by which gold and silver mines 
were not regarded as subject to private ownership but as belonging 
to the Crown. The rights acquired in land only extended to the 
land itself and to the baser metals which it contained. In The Mine’s 
Case,?° prerogative had been ascribed to the Crown to go in and dig 
for gold and silver and earry away the precious metals from lands 
owned either by the Crown or by private individuals. On _ this 
analogy, the court held that when British Columbia ceded these 
lands to which she had by royal grant complete title ‘‘the public 
lands did not include any precious metals, and the Province remained 
as the representative of the Crown, the owner of the gold and silver.’’ 
The logie of this position was certainly open to attack, for if British 
Columbia were to be treated like a private landowner, then she could 
not alienate the gold and silver because they belonged to the Crown, 
but if she were the representative of the Crown, possessing complete 
title, it is hard to see why, even granting that the ancient rule 
regarding gold and silver had any modern value, she might not 
alienate under her perfect title, especially to another surely no less 
important representative of the Crown, the Dominion of Canada. 
3ut the Province was treated as a private landowner in one breath 
and in the next as endowed with some of the attributes of sovereignty, 
and so managed to eat her cake and save it too. The outcome was 
not caleulated to increase confidence in the infallibility of the august 
tribunal which decided it.** 

(3) In 1903 a controversy between Canada and Manitoba re- 
garding certain swamp lands was decided in the Canadian courts in 
favor of Canada, apparently without leading to further litigation.** 

(4) In 1906 a ease was decided by the Privy Council which had 
been brought by British Columbia from her own courts to secure 
possession of an island in the harbor of Vancouver. It was decided 
in favor of Canada on the ground that the island was an imperial 
military reservation at the time when the British North America Act 


201 Plowd. 336. 

21 Att’y General of British Columbia v. Att’y General of Canada, Appeals 
Cases, 1889. 

22 Att’y General of Manitoba v. Att’y General of Canada, 8 E. R. 337 (1903). 
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was passed. The court treated the dispute as one between two sets 
of Crown officers, rather than as a question between two political 
communities.”* 

(5) In 1910 the Privy Council decided on appeal the case of the 
Dominion of Canada v. Province of Ontario, which had been heard 
in the Canadian courts under the Act of 1906 cited above.** Canada 
had bought from the Indians certain lands in the region which be- 
eame Ontario. In the treaty with the Indians the Dominion had 
promised to pay certain sums to them. Since the lands were now a 
part of the Province, Canada sought to have Ontario assume these 
obligations. It appeared that the Dominion had acted under its own 
powers in making the treaty, and not as agent or trustee for the 
Provinee. The Dominion could not recover under any definite legal 
principle and the Privy Council held that as a court, it could not 
proceed on its own view of what it might simply deem fair or 
equitable. 

V. AUSTRALIA 


The Constitution of the third of the great self-governing con- 
federations of the British Empire contains provisions which are 
evidently closely modelled on those of the United States. The High 
Court of Australia is given original jurisdiction ‘‘in all matters be- 
tween States, or between residents of different States, or between 
a State and a resident of another State.’’*> In the debates on the 
Australian Constitution speakers supporting it maintained that this 
provision did not empower a State to sue another without its own 
consent.*° But this limitation is not so important as it would be in 
the United States, since Section 78 provides that ‘‘the Parliament 
may make laws conferring rights to proceed against the Common- 
wealth or a State, in respect of matters within the limits of the 
judicial power.’’ It is not clear whether there is any important 
difference between the classes of cases contemplated in the two sec- 

23 Att’y General of British Columbia v. Att’y General of Canada, C. R. 1906, 
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24 This case came to the Privy Council by special leave. 1910 A. C. 301. 
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26 Quick and Garran, Constitution of the Australian Commonwealth, p. 774. 
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tions, but it is evident that no Australian State may be sued without 
either its own consent expressed in legislation or under the authority 
of the General Parliament. And it is probable that this last authority 
would extend only to such matters as are ordinarily examined by 
the judiciary between private individuals. Under this section, the 
Judiciary Act of 1903 provided that any person making any claim 
against the Commonwealth, whether in contract or in tort, may sue 
in either the High Court or in the Supreme Court of the State. In 
the latter case an appeal lies to the High Court.*’ In other cases 
the original jurisdiction of the High Court is conferred directly by 
the Constitution, and not by parliament in a judiciary act. This was 
decided in the first ease which came before the court,** and this fact 
evidently gives to the High Court of Australia an independence 
which is even greater than that of the Supreme Court of the United 
States, where even in the matter of original jurisdiction there has 
been much difference of opinion on this very important point. 

The powers of the High Court have been exercised already in six 
eases between political communities. The importance of these cases 
is very great since questions came up directly between the Common- 
wealth and the States which arose in the United States only between 
private individuals. The general result has been to safeguard and to 
strengthen federal power against state rights, and under new cir- 
cumstances the problems and the solutions are strongly reminiscent 
of the great constitutional decisions of John Marshall. Five of these 
eases are between the Commonwealth and individual States and only 
one is a settlement of a controversy between two States. 

In Tasmania v. Commonwealth®® (1904), the questions arising 
were stated for the opinion of the High Court with the concurrence 
of both parties. The Constitution provided that after the imposition 
of a uniform tariff, the State into which goods finally passed should 
be credited with the duties and excises paid by goods in the State 
into which they were first imported or where they were manufactured. 
Tasmania now sought to have this provision apply to the period 

27 Sections 56, 34. 
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before the uniform tariff was adopted. She claimed that this was 
only equitable and in accord with the evident spirit of the Constitu- 
tion.*° But the court held to a strict construction of the Constitution: 
‘‘The Court would drift quickly into danger in construing Acts 
according to what each member took to be sound public policy, ob- 
viously a function for legislators, and not for judges.’’ * 

In Commonwealth v. New South Wales, 1906,** it was decided 
that a stamp duty on the transfer of property was not valid when 
the Commonwealth was the purchaser. Such a tax would be an inter- 
ference with the functions and instrumentalities of the Common- 
wealth. 

In the King v. Governor of South Australia, 1907,** the Common- 
wealth intervened in the case of a candidate whose election had been 
declared void to compel the Governor of the State to issue writs for 
a new election. The court held that a writ of mandamus could not 
be issued against the Governor to compel him to take steps to fill the 
vacancy : 

The States are not subordinate to the Commonwealth and the 
Commonwealth judiciary cannot command the constitutional head of 
a State to do in that capacity an act which is primarily a State 
function. . . . The same reasons which prevent a court of law from 
ordering the sovereign to perform a constitutional duty are applicable 
to a case where it is alleged that the constitutional head of a State 
has by his omission failed in the performance of a duty imposed on 
him as such head of the State.** This reasoning reminds an American 
as strongly of Kentucky v. Denison*® as the previous decision recalls 
McCulloch v. Maryland. 

In 1908 the power of the federation was attacked at the source 
in the two cases brought by New South Wales, which sought greatly 
to limit the ability of the Commonwealth to spend its revenues. In 
the first of these cases** the State failed to recover a sum which it 
claimed to have been illegally paid as a pension to a former employee. 
The court held that this pension was a proper charge for con- 
tinuing the former post-office department of New South Wales. The 


30 Constitution, Sec. 93. sv4C. L. R. 1497. 
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second case between the same parties challenged the ability of the 
Commonwealth to accumulate the great funds necessary to provide 
for old age pensions and for the naval program of the Commonwealth. 
These funds aggregated one million pounds sterling. The Australian 
Constitution provides that after the first five years, the Parliament 
of the Commonwealth ‘‘may provide, on such basis as it deems fair, 
for the monthly payment to the several States of all surplus revenue 
of the Commonwealth.’’ (See. 94.) If this section is to be regarded 
as mandatory, and if the phrase ‘‘surplus revenue’’ and ‘‘expendi- 
tures’’ are to be interpreted strictly, the result would be to limit the 
Australian Commonwealth to ordinary current expenses, thus greatly 
limiting its powers as a potential nation, and on the other hand to 
return great sums to a wealthy and populous state like New South 
Wales to be used for any local purposes which her people might 
especially desire. The issue between national and state rights was 
never more sharply drawn. 

The plaintiffs naturally insisted on a very strict construction of 
the words at issue. The balance for each month should be deter- 
mined, in their view, by deducting from the money actually collected 
during the month, the amount actually disbursed during the same 
month. On this view Australia would have a series of fiscal months 
with an absolutely empty treasury at the end. But the court refused 
to take this narrow view.** The word ‘‘expenditure’’ must have a 
meaning large enough to inelude authorized as well as actual dis- 
bursements. The whole reasoning of the court suggests that they 
were greatly influenced by the practical difficulties which would be 
placed in the path of the Commonwealth if they insisted on what 
seems to be the letter of the Constitution.** The broad definition of 
the word ‘‘surplus’’ in this case was evidently quite as much of a 
blow to States’ rights as that earlier and more famous definition of 
the phrase ‘‘necessary and proper’’ in the well known decision of 
Chief Justice Marshall. 


377 C. L. R. 179. 
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In only one case, the boundary dispute between South Australia 
and Victoria, the High Court has been called upon to decide a con- 
troversy between two States of the Commonwealth. The charter 
issued under the authority of an Act of Parliament in 1836 fixed the 
141st degree of longitude as the eastern boundary of South Australia. 
This seemed definite enough at the time, but the exact location of this 
imaginary line was so much in doubt that the disputed region became 
a home for bandits and a scene of bloodshed. On account of these 
practical difficulties, a line was surveyed between 1847 and 1850, 
agreed to by both colonies, and ratified by the home government. 
It was not until 1869 that an accurate geodetic survey proved that 
the line was some two miles too far to the west on territory which 
would have belonged to South Australia. In 1894 the Colonial Secre- 
tary refused to allow the matter to come to the Judicial Committee of 
the Privy Council without the consent of both parties. With the 
creation of the Commonwealth, the case was brought to the High 
Court, which, relying on American precedents, refused to disturb 
an agreement entered into in good faith and unprotested for almost 
twenty years, even though that agreement had been based upon a 
scientific error. The extent of the authority of the High Court in 
such cases was scarcely tested, since the result was entirely negative, 
and would have been precisely similar had the court refused to assume 
jurisdiction. The case was carried on appeal to the Privy Council, 
which now assumed jurisdiction without question, and sustained the 
judgment of the High Court of Australia. It is interesting to notice 
that this earliest ease of the kind in Australia was decided on grounds 
almost exactly similar to the earliest controversies between American 


States.*° 


VI. CONTROVERSIES UNDER THE ARTICLES OF CONFEDERATION 


From this survey of the quasi-international controversies within 
the British Empire we now return to the United States, after the 
American Revolution made necessary some new constitutional device 
to replace the Privy Council. 
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The uncertain geographical knowledge of the times and the con- 
flicting provisions of carelessly worded colonial charters left eleven 
of the thirteen States engaged in controversies over boundary or 
jurisdiction. The Articles of Confederation prohibited treaties or 
alliances among the States without the consent of Congress (Art. 6), 
and made the United States, in Congress Assembled, ‘‘the last resort 
on appeal, in all disputes and differences now subsisting, or that 
hereafter may arise between two or more States concerning boundary, 
jurisdiction, or any other cause whatever.’’ (Art. 9.) The elaborate 
method for choosing. special courts to settle these disputes under the 
authority of Congress was probably copied from a similar device in 
the House of Commons in the case of disputed elections.* 

Six disputes came before Congress in the period before the 
adoption of the Constitution.* 

(1) The controversy between New York, Massachusetts, and New 
Hampshire as to the lands which afterwards became the State of 
Vermont could not be settled judicially, since the settlers were pas- 
sionately eager to have their independence from all the claimants. 
This wise solution was achieved when Vermont was admitted to the 
Union with the consent of all parties on March 4, 1792. 

(2) The dispute between Virginia and Pennsylvania, which had 
been so bitter as to lead to a solemn protest from Congress in the 
interests of peace, was settled by an agreement between the two 
States to the line which forms the present western and southern 
boundary of Pennsylvania. 

(3) New Jersey appeared as the representative of certain of her 
citizens who claimed lands in western Virginia. Congress settled 
this dispute in a rather summary fashion in 1784 when it accepted 
the cession by Virginia of the lands northwest of the Ohio and con- 
firmed the claims of Virginia to her other territory. 

(4) Massachusetts claimed certain lands in New York, and the 
court to pass upon the question was agreed upon, but did not sit, 
since the two States arranged the dispute amicably. 

(5) In the ease of South Carolina and Georgia, the extensive 
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western claims of the former were presented. The two parties were 
unable to agree on a court, and one was selected by Congress, but as 
in the last case, agreement between the States made further action 
unnecessary. 

In these five cases, contrary to the usual impression, one is struck 
with the very remarkable success of the method under the Articles, 
cumbersome though it was, in bringing the parties together, and 
with the willingness of these infant States to yield something of 
their supposed rights in the interests of national harmony. There 
could be no better proof of the presence of real patriotism even in 
the absence of any strong central government. 

In only one case was the method tested completely by adjudica- 
tion.‘? This was the important controversy between Pennsylvania 
and Connecticut regarding the Wyoming lands. On the motion of 
the State of Pennsylvania, Connecticut was summoned to appear be- 
fore Congress to proceed according to the Articles of Confederation. 
The commissioners of the two States were appointed to defend the 
rights of each, and presented their credentials to Congress, June 24, 
1782. In August seven commissioners were agreed to and commis- 
sioned. The commission of the court contained the following warning, 
significant of the full legal power which it possessed: ‘‘If any of 
the parties shall refuse to submit to the authority of the said court, 
or to appear to defend their claim or cause, the said court shall 
nevertheless proceed to pronounce sentence or judgment, and the 
judgment or sentence of the court shall be final and conclusive.’’ 
But no provision could be made for enforcing the decree, beyond the 
provision that the judgment of the court should be transmitted to 
Congress ‘‘for the security of the parties concerned.’’** The lead- 
ing argument for Pennsylvania was presented by James Wilson, who 
was throughout an advocate of the complete authority of Congress 
to deal conclusively with the whole dispute. The court, sitting at 
Trenton, decided in favor of Pennsylvania: ‘‘We are unanimously 
of the opinion that the State of Connecticut has no right to the lands 
in question.’’ (1782.)* 


42 Journals of Congress, III, 685, 688; IV, 40, 42, 47, 59, 64-66, 129-140. 
43 Ibid., IV, 65. 44 Ibid., IV, 140. 
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This decree settled the question as far as the two States were 
eoncerned, but the individual settlers continued what was prac- 
tically a civil war, in which one of them, John Franklin, was arrested 
on a charge of high treason against the State, and in which Timothy 
Pickering, afterwards Secretary of State of the United States, was 
kidnapped as a hostage in retaliation. Some of the settlers peti- 
tioned Congress for a new decision of the details, but the court was 
never created and the dispute continued until Pennsylvania passed 
an act of compromise and conciliation in 1799.*° 


VII. THE CONSTITUTIONAL CONVENTION 


With this experience back of them, the authors of the Constitu- 
tion of the United States provided (1) that the various States might 
not enter into compacts with one another without the consent of 
Congress,*® and (2) that the judicial power should extend to con- 
troversies to which the United States should be a party; to contro- 
versies between two or more States; to controversies between a State 
and citizens of another State; and between a State, or the citizens 
thereof, and foreign States, citizens or subjects.*7 In all cases to 
which a State should be a party the Supreme Court was given 
original jurisdiction.** The Judiciary Act of 1789 made the original 
jurisdiction of the Supreme Court in controversies between two or 
more States exclusive.*® 

The first of these two arrangements forbidding interstate com- 
pacts was obviously copied from the Articles of Confederation, while 
the second which gave so great power to the new Supreme Court was 
the result of an interesting development in the Constitutional Con- 
vention. 

The quasi-international jurisdiction of the Supreme Court was 
not mentioned in Randolph’s outline of judicial power as it was first 
presented to the Convention, but he stated second among the defects 

45 Appendix, 131 U. S. 50-63. 
46 Art. I, Sec. 10. 
47 Art. III, Sec. 2. 


48 Art. III, Sec. 2. 
49 Act of Sept. 24, 1789, Chap. 20, 1 Stat. L. 80. 
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of the existing Confederation the fact ‘‘that the federal government 
could not check the quarrels between States.’’ When his plan was 
reported from committee, it was moved by Randolph and seconded 
by Madison, ‘‘That the jurisdiction of the national Judiciary shall 
extend to eases which respect the collection of the national revenue, 
impeachments of any national officers, and questions which involve 
the national peace and harmony.’’ With these broad principles, the 
matter was deferred to the Committee on Detail. 

The Committee on Detail was at first inclined to follow the prece- 
dent of the Articles of Confederation more closely than was suggested 
in Randolph’s motion. A draft in the handwriting of Wilson, who 
had already taken part in the inter-state dispute, gave the old juris- 
diction of Congress, ‘‘in all disputes or controversies now subsisting 
or that may hereafter subsist between two or more States,’’ to the 
Senate. Later, seemingly on the motion of Rutledge, the authority 
of the Senate was limited to controversies regarding territory and 
jurisdiction, and other controversies were assigned to the Supreme 
Court. Rutledge gave as one of his reasons for the permanent tenure 
of judges the fact that they were to adjudge controversies between 
the United States and one of the States.*° 

On August 24, 1788, the proposed authority to be given to the 
Senate came up for consideration. Rutledge said this provision was 
necessary under the Confederation, but would be unnecessary with 
the national judiciary now to be established. In this position he was 
supported by several delegates, especially Wilson. Gorham ‘‘had 
doubts as to striking out. The judges might be connected with the 
States being parties. He preferred leaving such disputes to the 
Senate.’’ But Rutledge was sustained by a vote of eight to two, 
and thus, except for necessary verbal changes to be made by the 
Committee on Style, the present Constitutional provisions were 
adopted.*! 

50 Farrand, Records of the Federal Convention, I, 19, 22, 224, 238. 

51 Farrand, Jbid., I1, 147, 160, 170, 173, 401, 430, 576, 600. Pinckney submitted 
resolutions to the committee extending the jurisdiction of the Supreme Court to 
controversies between the United States and an individual State, or the United 
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From this account it is evident that the Supreme Court was 
given authority of a very wide kind (1) in controversies regarding 
territory or jurisdiction, and (2) in other controversies not very 
sharply defined. We are not helped very much by Madison’s re- 
mark, that the jurisdiction conferred on the Supreme Court was 
generally supposed to be constructively limited to the cases of a 
judicial nature.®*? Probably, any close definition was as impossible as 
it was undesirable. 

In the period of debating which followed the publication of the 
new Constitution, the possibility of suits against the States by in- 
dividuals or by foreign States, especially to collect debts, was assailed 
with the greatest bitterness. Marshall, Hamilton, Madison, and in- 
deed all the friends of the Constitution, explained that these suits 
eould never take place without the consent of the States involved in 
these disputes.°* Only Wilson in Pennsylvania, for reasons which 
are sufficiently evident in the light of his own recent success, frankly 
defended compulsion to secure the execution of judgments against 
States.°* Hamilton sought diligently to allay the fears which had 
been aroused over this matter: ‘‘To what purpose-would it be to 
authorize suits against States for the debts they owe? How could 
recoveries be enforced? It is evident it could not be done without 
waging war against the contracting State; and to ascribe to the 
federal courts by mere implication, and in destruction of preéxisting 
rights of the State Governments, a power which would involve such 
a consequence would be altogether forced and unwarrantable.’’*> But 
the context of these words show clearly that their author was thinking 
only of suits by individuals or in the name of individuals who might 
assign their debts to some State for collection. The power of the 
Supreme Court to settle bona fide controversies between two States 
was described in the broadest terms®* and was approved generally,®” 
even by such men as Mason in Virginia. The other possibility of 

52 Farrand, Records, II, 430. 
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suits between the United States and one of the States seems to have 
been entirely overlooked, probably because it is not specifically 
granted in the words of the Constitution, but only implied in the 
phrase which speaks of ‘‘controversies to which the United States 


shall be a party.’’ 


VIII. CLASSES OF CASES BEFORE THE SUPREME COURT OF THE 
UNITED STATES 


The framers of the Constitution evidently expected the power 
granted to the Supreme Court to do great things in lessening the 
bitterness of inter-state disputes. Hamilton had said in the Federal- 
ist: ‘‘There are many other sources, besides interfering claims of 
boundaries, from which bickerings and animosities may spring up 
among the members of the Union. . . . Whatever practices have a 
tendency to disturb the harmony between the States are proper 
subjects of federal superintendence and control.’’ °* One might have 
prophesied that the number of these cases would be great in the 
early days of the government, but that as all the old disputes were 
laid to rest and geographical knowledge became more exact, the new 
powers of the judiciary would be less and less often called into use. 
The result has been precisely the reverse. Since the adoption of the 
Constitution, twenty-six distinct inter-state controversies have come 
before the Supreme Court. Of these, only six came before the Civil 
War.*® Eleven have been settled since the year 1900. It was not 
until 94 years after the adoption of the Constitution that the court 
was called upon to consider any other than a boundary dispute. 
The year 1901 saw the court considering such a case for the first 
time. Almost exactly half a century elapsed after the appointment 
of the first court before a decree was actually handed down which 
settled an inter-state dispute. 
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In addition to the twenty-six controversies between States which 
have come before the court, some of them repeatedly and in different 
forms, the Supreme Court has settled three suits brought by the 
United States against individual States, exercising this part of its 
jurisdiction for the first time in the ease of the United States v. North 
Carolina in 1890. In this case the court assumed jurisdiction with- 
out special discussion. The case involved the question of interest on 
bonds which were overdue. The court decided in favor of the State 
that it could not be compelled to pay interest after the maturity of 
the bonds. This was followed by a suit against Texas in 1896 in 
which the question of jurisdiction was definitely considered. The 
court assumed full jurisdiction and decided a disputed boundary in 
favor of the United States on grounds essentially similar to those on 
which early disputes between States had already been adjudicated. 
The third ease of this kind was United States v. Michigan in 1902. 
Certain lands had been granted to the State to aid in the construc- 
tion of the important St. Mary’s Canal. When this canal was turned 
over to the national government, the State also lost control over the 
unused portion of the lands. This case was virtually an interpreta- 
tion of the terms of a definite contract.°° In spite of a dictum in 
United States v. Lee in 1882,°' the court has consistently refused to 
allow suits against the United States without its own consent, even 
when a Cabinet officer has been the nominal party to the suit.** The 
quasi-international jurisdiction of the court has therefore been limited 
to twenty-nine great controversies, of which the majority have been 
settled since the year 1890. 

The Supreme Court has never been called upon to exercise its 
jurisdiction in cases between one of the States and a foreign State. 
Foreign sovereigns may sue in the courts of the United States, but, 
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according to a well-known principle of international law, may not be 
sued without their own consent. According to this same principle it 
probably follows that they could not sue an American State without 
first securing its consent as well. This was stated frequently in the 
debates at the time of the adoption of the Constitution, but has, of 
course, never been settled by a decision of the court. It is even open 
to question whether the Supreme Court would assume jurisdiction 
in a case between a State of the United States and a foreign sovereign, 
even though both parties gave their consent. 

The twenty-six great controversies between States fall into four 
distinct groups when classified according to the subject-matter in 
dispute : 

(1) Boundary disputes involving the judicial interpretation of 
charters, laws, and agreements. Ten of the controversies, including 
the first five to come before the court, belong to this class, in which 
the problem concerns the interpretation of definite legal documents. 

(2) Boundary disputes along rivers and waterways, largely due 
to the peculiarly shifting character of many American rivers. There 
have also been ten controversies of this kind, which may largely be 
regarded as the gift of the Father of Waters and his tributaries to 
American jurisprudence. These cases belong to the period since the 
opening of the West has added to land values and made vital con- 
troversies over comparatively small areas." 

(3) Controversies in which one State seeks to prevent an injury 
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at the hands of another State. There have been three cases of this 
kind, in each of which the plaintiff State has appeared in the interest 
of a large number of its citizens as ‘‘ parens Patrie.’’ In Louisiana v. 
Texas, which came before the court in 1899, Louisiana complained 
against a quarantine regulation of Texas on the ground that it un- 
justly discriminated against the interstate commerce of the citizens 
of Louisiana. The Supreme Court refused to assume jurisdiction, 
maintaining that the quarantine regulation was proper in itself, and 
being unwilling to examine either the motives of the legislature of 
Texas in passing it or the possible maladministration of the law by 
the officers of the defendant State. The court seemed to have doubts 
whether this was genuinely a controversy between two States within 
the meaning of the Federal Constitution. A decision in favor of 
Louisiana would certainly have been very sweeping in its implica- 
tions, as it would have involved the nullification of the law of a 
neighboring State and so have combined the two greatest powers of 
the court. But in Missouri v. Illinois, in 1901, and again in Kansas v. 
Colorado, in 1902, the court assumed full jurisdiction. In the first 
of these eases, Missouri complained against the pollution of the 
Mississippi River by sewage from Chicago. Kansas complained be- 
vause Colorado was diminishing the flow of the Arkansas River by 
allowing private citizens to use the water for irrigation. In neither 
vase did the court find an injury sufficient to warrant the exercise 
of the full power which it claimed. In the Missouri case the court 


said: 


It is true that no question of boundary is involved, nor of direct 
property rights belonging to the complainant State. But it must be 
conceded that if the health and comfort of the inhabitants of a 
State are threatened, the State is the proper party to represent and 
defend them. 


65 Kansas v. Colorado, 185 U. S. 125, 206 U. S. 46; Missouri v. Illinois, 180 
U. S. 208, 200 U. 8. 496, 202 U. S. 598; Louisiana v. Texas, 176 U.S. 1. To these 
decisions should probably be added Georgia v. Tennessee Copper Co. (1907), 206 
U. S. 230, which was virtually a suit between two States. To this same class 
belongs the interesting controversy between New York and New Jersey, argued 
before the court November 8, 1918, and still undecided. New York seeks to pre- 
vent the pollution of New York harbor by sewage from Passaic. 


62 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


(4) Controversies involving the payment of pecuniary claims. 
There have been three decisions which properly fall under this head. 
In New Hampshire v. Louisiana, in 1883, the court refused to assume 
jurisdiction, not because money was involved, but because the plaintiff 
State could not show a clear title to the bonds, making the case a 
mere attempt to evade the Eleventh Amendment. But in South 
Dakota v. North Carolina, where certain bonds had been given to the 
plaintiff, the court assumed jurisdiction, decided in favor of the 
plaintiff by a close vote, and even suggested for the first time a 
method by which its decision might be enforced. Fortunately this 
suggestion was not put to the test, since the defendant paid the claim 
to South Dakota. Finally came the long drawn out case involving 
the debt of Virginia, which was decided in favor of Virginia and 
against West Virginia, a decision which involves the payment of more 
than twelve millions of dollars to the plaintiff State. At the time 
when this paper is being written (June, 1919), the final steps are 
being taken by West Virginia to settle this old debt in accordance 
with the adverse decision of the court.® 

The suit against West Virginia was commenced in 1906 and the 
judgment rendered in 1915. The results are thus summarized by 


Mr. Justice White: 


The judgment which resulted was for $12,393,929.50, with interest, 
and it was based upon three propositions specifically found to be 
established: First, that when territory was carved out of the dominion 
of the State of Virginia for the purpose of constituting the area of 
the State of West Virginia, the new State, coincident with its exist- 
ence, became bound for and assumed to pay its just proportion of the 
previous public debt of Virginia. Second, that this obligation of 
West Virginia was the subject of contract between the two States, 
made with the consent of Congress, and was incorporated into the 
Constitution by which West Virginia was admitted by Congress into 
the Union, and, therefore, became a condition of such admission and 
a part of the very governmental fiber of that State. Third, that the 
sum of the judgment rendered constituted the equitable proportion 
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of this debt due by West Virginia in accordance with the obligations 
of the contract. 


This case is especially noteworthy because the bonds were largely 
held by private individuals who had already exempted Virginia from 
paying their claims, because a large part of the judgment was for 
interest on the bonds, and because it was conceded that the judgment 
could not be paid without the exercise of the power of taxation. West 
Virginia has passed a debt settlement bill (1919) in which she pro- 
vides for direct taxes to meet the debt. But for a time it looked as if 
some form of compulsion would be necessary. The court did not 
hesitate to meet this possibility squarely. It recognized a threefold 
obligation to carry out the judgment of the court: (1) the duty of 
West Virginia to provide for the debt by appropriate taxation; (2) 
the power and the duty of Congress to make provision for enforeing 
the terms of the contract between the two States, either by legislation 
which should apply to West Virginia directly, or by legislation 
which would give the court direct authority to enforce its judgment ; 
(3) the duty of the court to secure the enforcement of its own judg- 
ment under existing legislation. In the hope that one of the first 
two methods would be used, the court did not consider fully the 
methods by which it might carry out its own decree, but it suggested 
that this might be done either by mandamus to the legislature of 
West Virginia, or perhaps even by the direct exercise of the judicial 
power within the limits of the State. Happily, the action of West 
Virginia has cut the Gordian knot and relieved the court from what 
would certainly have been a trying and embarrassing situation. But 
the fact that the Supreme Court has never been compelled to resort 
to force in its inter-state decrees, does not lessen the significance of a 
decision in which it claimed both for Congress and for itself such 
sweeping powers. When we compare the Supreme Court with the 
Privy Council in this respect, and especially when we compare the 
dicta of a Southern Chief Justice with those of his predecessor from 
Maryland, it is evident that the United States has become a nation, 
while the British Empire has become a group of independent States. 
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The Supreme Court has today behind its decrees the full force of 
national unity. It is a long ery from Kentucky v. Denison to Virginia 
v. West Virginia.®* 

IX. THE JURISDICTION AND PROCEDURE OF THE SUPREME COURT 

(1) The original jurisdiction of the Supreme Court cannot be 
enlarged either by the court itself or by Congress,®’ although, curi- 
ously enough, a part of it has been given from the earliest times to 
inferior courts.7° But, on account of the weight and dignity of the 
questions involved, it seems safe to say that the quasi-international 
jurisdiction of the Supreme Court could never be assigned to any 
lower court.”? 

(2) The word ‘‘State’’ is to be interpreted strictly, and does not 
include such political communities as Indian tribes, territories, or 
the District of Columbia." 

(3) The authority of the court in the class of cases which we are 
considering is derived directly from the Constitution. This was a 
matter of considerable doubt in the early cases, but in all the recent 
decisions it has come to be assumed that the original jurisdiction of 
the court is not dependent on any Act of Congress for its existence, 
though Congress may define the procedure to be followed, and the 
methods to be used in enforcing the decrees of the court. In the 
absence of specific legislation by Congress, the court may exercise its 
original jurisdiction in such a fashion as to promote simplicity of 
procedure and real justice. ‘‘An omission to legislate could not de- 
prive the court of the jurisdiction conferred.’’ ** 

(4) A State may be sued without its own consent, and if the 
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defendant State does not appear, a subpa@na is issued against it for 
its appearance. If the State does not appear, the suit will proceed 
against it ex parte. No coercive measures are used against it to 
compel its appearance, although in the case of New Jersey v. New 
York the subp@na was issued with a small monetary penalty in case 


of failure to appear."* 
(5) The procedure is that of a court of chancery used in a liberal 


spirit to suit the circumstances of the ecase.”° Costs in boundary 
disputes are ordinarily divided between the contesting States, unless 
the plaintiff is clearly in the wrong. Commissioners are frequently 
appointed to apply the legal principles in the determination of an 


exact boundary. 

(6) A State may appear not only when its own property is 
directly involved, but also as the representative of its citizens, in its 
sovereign capacity, as parens patrie. But when this is done the 
interests of a large general body of citizens must be involved. The 
State may not replace a few individuals as the plaintiff in a case in 
such a fashion as to evade the Eleventh Amendment. The interests 
of the State as a political community must be really involved."® 
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to the territory in question. The States were not regarded as either nominally 
or substantially parties to the suit. But in the course of his opinion Mr. Jus- 
tice Washington gave the following significant hint: “The State of New York 
might, I think, file a bill against the State of Connecticut, praying to be quieted 
as to the boundaries of the disputed territory; and this court, in order to effec- 
tuate justice, might appoint commissioners to ascertain and report those boun- 


daries.” 
Acting on this wise hint, a suit was brought at the next term of the court 


by New York against Connecticut, in which the plaintiff State sought to prevent 
Connecticut or Fowler by injunction from claiming the lands in question. The 
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X. SUBSTANTIVE RULES OF LAW IN INTERSTATE CASES 
The full significance of this great series of twenty-nine cases is 
well stated by Mr. Justice Brewer in the case of Kansas v. Colorado: 


Whenever the action of one State reaches through the ageney of 
natural laws into the territory of another State, the question of the 


Attorney General of New York cited Penn v. Lord Baltimore, and argued very 
convincingly that this was precisely the kind of a case in which the Constitution 
expected the Supreme Court to assume jurisdiction. “The bill,” he said, “is 
emphatically a bill of peace; since, considering the parties to the principal con- 
troversy, without this remedy the consequences upon the public tranquillity can 
hardly be conjectured.” This line of reasoning appealed strongly to Justice 
Patterson, who said: “If the grantees of New York are thus evicted, they will 
bring suits in New York on their possession. But where will this feud and liti- 
gation end? It is difficult and painful to conjecture, unless this court can, under 
the Constitution, lay hold of the case to decide the question of boundary, which 
will be the decision of all the appendages and consequences.” But in spite of 
the evident weight of these contentions, the court was evidently afraid to assume 
the necessary jurisdiction, and decided that New York was not a party to the 
suit since she did not directly own the land in question. (New York v. Connecti- 
cut, 4 Dallas 1.) 

The result of this early failure was to throw the States back on voluntary 
agreements, and to reduce the quasi-international jurisdiction of the Supreme 
Court to a nullity. More than thirty years passed before it first assumed juris 
diction in a boundary dispute, in the case of New Jersey v. New York, 5 Peters 
284. It was left to the bold genius of John Marshall to assume this great con- 
stitutional power, as he had earlier in his career assumed the power to declare 
the laws of Congress unconstitutional. Marshall said in this case that, although 
Congress had passed no act for the special purpose of prescribing the mode of 
procedure in suits instituted against a State, the court might exercise its origi- 
nal jurisdiction “under the authority conferred by Congress and the existing 
Acts of Congress.” 

New Jersey v. New York was never pushed to a conclusion, so that the case 
of Rhode Island v. Massachusetts (12 Peters 657), decided in 1838, is the first 
in which the Supreme Court actually settled a controversy between two States. 
The most grave objection against the jurisdiction of the court was that the 
question of boundary was a political question in which the court would be unable 
to enforce its decree. This argument was urged with great force by Daniel 
Webster in behalf of Massachusetts, but did not convince the majority of the 
court, which assumed full jurisdiction, in spite of the dissent of Chief Justice 
Taney. These two cases laid at rest any question as to the ability of the court 
to settle controversies regarding boundaries, even when State property is not 
directly involved. Since that time, as we have seen, the Supreme Court has 
frequently recognized that the State “has an interest independent of and behind 
the titles of its citizens, in all the earth and air within its domain.” (Justice 
Holmes in Georgia v. Tennessee Copper Co. (1907), 206 U. S. 230.) 
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extent and the limitations of the rights of the two States becomes a 
matter of justiciable dispute between them, and this court is called 
upon to settle that dispute in such a way as will recognize the equal 
rights of both and at the same time establish justice between them. In 
other words, through these successive disputes and decisions, this 
court is practically building up what may not improperly be called 
interstate common law."* 


In the light of this dictum, what principles, either taken from 
other branches of the law or created by the exigencies of new situa- 
tions, have become parts of this interstate common law in the United 
States? From an examination of the controversies which we have 
reviewed, a few great substantive rules appear to have gained this 
new dignity, and may be at least tentatively stated as established 
principles of interstate law: 

(1) Long aequiescence in a given boundary establishes a valid 
title by usage and prescription which may not be disturbed later on 
technical grounds. The length of time necessary to complete this 
process varies in different cases, but in general it may be said that 
no title may be easily questioned on technical grounds after im- 
portant private rights exist under it which would be disturbed by a 
change of sovereignty.”® 

(2) Although States may not enter into compacts with one an- 
other without the consent of Congress, consent may be implied as 
well as express, and the consent of Congress may give validity to a 
compact long after the compact has been made. Such compacts will 
be regarded as binding.”® 

(3) Compacts between States do not limit the powers of Con- 
gress. Thus a previous compact between two States does not change 
the full right of Congress to regulate commerce on navigable 


streams.*°® 


77 Kansas v. Colorado, 206 U. S. 98. 

78 “When a line has been once run and has afterwards been acquiesced in for 
a long number of years by two States, the court will establish it, although it 
varies from the original course in the charter, and although it may not be a 
straight or uniform line.” (Maryland v. West Virginia, 217 U. S. 19.) 

79 Constitution of the United States, Art. I, Sec. 10; Virginia v. West Vir- 
ginia, 11 Wallace 39; Virginia v. Tennessee, 148 U. S. 503. 

80 South Carolina v. Georgia, 93 U. S. 4. 
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(4) When a river is given as the boundary between two States, 
each has jurisdiction to the center of the main navigable channel.** 
But when a channel changes from one side of an island to the other, 
the island remains within the same jurisdiction as before.** 

(5) As between private parties, a sudden change in the course 
of a stream (avulsion) leaves the boundary where it was, but gradual 
changes by erosion and accretion also change the boundary by earry- 
ing it in the middle of the main navigable channel.** 

(6) If the bank of a stream is specifically given as the boundary, 
it is the bank at the usual height of the stream without regard to 
sudden freshets or unusual droughts.** 

(7) When two States lie on different parts of a non-navigable 
stream, each is entitled to an equitable division of the water for pur- 
poses of irrigation. The common law principle of the right of owners 
on streams to the undisturbed flow of the water would of course pre- 
vent any extensive systems of irrigation. The principle of equitable 
division, as stated by the Supreme Court in the case of Kansas v. 
Colorado,** is an elastic principle, like the ‘‘rule of reason,’’ capable of 
interpretation in accordance with changing public needs. It seems 
to mean that water may be taken in such a way as to do the greatest 
good to the greatest number. In similar cases the court would prob- 
ably balance the benefit to the settlers upstream against losses down 
stream, though serious injury to vested interests down stream would 
probably be regarded as violations of equity. 

The powers of the Supreme Court to settle disputes between 
States, taken up reluctantly and with extreme caution, have kept 


81 Iowa v, Illinois, 147 U. S. 1; Arkansas v. Tennessee, 246 U. S. 158. 

82 Indiana v. Kentucky, 136 U. 8. 479; Washington v. Oregon, 211 U. S. 127. 

83 Arkansas v. Tennessee, 246 U. S. 158; Nebraska v. Iowa, 143 U. 8S. 359; 
Missouri v. Nebraska, 196 U. S. 23. 

84 Alabama v. Georgia, 23 Howard 505. Although the boundary of Kentucky 
reaches “low” water mark on the north shore of the Ohio, and though Maryland 
reaches “low” water mark on the south shore of the Potomac, a careful reading 
of the cases involved shows that these are not really exceptions to the rule laid 
down in Alabama v. Georgia. The word “low” is used with reference to freshets 
rather than to more unusual droughts. Handley’s Lessee v. Anthony, 5 Wheaton 
374; Maryland v. West Virginia, 217 U. S. 1. 

85 Kansas v. Colorado, 185 U. S. 125, 206 U. S. 46. 


| 
| 
| 
| 


| 
| 


THE SETTLEMENT OF INTER-STATE DISPUTES 69 


pace with the development of national power, have broadened in 
their scope and become more elastic with the years, and without the 
necessity to use force or even to hint at it except in the rarest cases, 
have become an example to the nations of the constructive possibilities 
of reason in a world of ever-recurring controversies and disputes. 
There are few more significant developments in the history of modern 


jurisprudence. 
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PUNISHMENT OF OFFENDERS AGAINST THE LAWS 
AND CUSTOMS OF WAR 


By James W. GARNER 
Professor of Political Science, University of Illinois 
THE treaty of peace between Germany and the Allied and Asso- 
ciated Powers, signed at Versailles on the 28th of June, 1919, for- 
mally sanctioned the principle that individuals belonging to the 
armed or naval forces of the adversary, as well as his civil function- 
aries, are responsible under military law for offenses against the laws 
and customs of war and may be tried and punished for such offences. 
The treaty declares that Germany recognizes ‘‘the right of the 
Allied and Associated Powers to bring before military tribunals per- 


sons accused of having committed acts in violation of the laws and 
It adds: ‘‘Such persons shall, if found guilty, be 


eustoms of war.’’ 
This provision will 


sentenced to punishments laid down by law. 
apply notwithstanding any proceedings or prosecution before a tri- 
bunal in Germany or in the territory of her allies.’’ 

The treaty further requires Germany to hand over to the Allied 
and Associated Powers, or to such of them as shall so request, all 
persons accused of having committed an act in violation of the laws 
and customs of war, who are specified either by name or by the rank, 
office, or employment which they held under the German authorities, 
and to furnish ‘‘all documents and information of every kind, the 
production of which may be considered necessary to the full knowl- 
edge of the incriminating facts, the discovery of offenders, and the 
just appreciation of responsibility.’ 

This appears to be the first treaty of peace in which an attempt 


1 Articles 228, 230. Identical provisions are contained in the treaty with 
Austria (Arts. 173, 175), but there appear to be no such stipulations in the 


treaty with Bulgaria. 
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has been made by the victorious belligerent to enforce against the 
defeated adversary the application of the principle of individual 
responsibility for criminal acts committed during war by members 
of his armed forces against the persons or property of the other party.’ 

It is proposed in this paper to examine the general principle of 
the criminal responsibility of individual violators of the laws of war, 
and to consider some of the questions that have already risen and are 
likely to arise in connection with the attempt to apply it in practice 
against Germans charged with having committed such offences. 

The principle that the individual soldier who commits acts in 
violation of the laws of war, when those acts are at the same time 
offences against the general criminal law, should be liable to trial 
and punishment by the courts of the injured adversary, in case he 
falls into the hands of the authorities thereof, has long been main- 
tained by some writers, and in 1880 it was expressly affirmed by the 
Institute of International Law. Article 84 of its Manual of the 
Laws of War on Land, adopted at Oxford in that year, declared that 
if any of the rules thereof were violated, ‘‘the offending parties 
should be punished, after a judicial hearing, by the belligerent in 
whose hands they are.’’ It was further added that ‘‘ offenders against 
the laws of war are liable to the punishments specified in the penal 
or criminal law,’’ whenever the person of the offender could be 
secured.* 

The many shocking acts committed by German soldiers in Belgium 
and France during the late war in violation of the laws and customs 


2 The late Professor Renault, speaking before the French General Prison So- 
ciety in 1915, referred to a suggestion that he had received, to the effect that in 
the treaty of peace a clause should be inserted requiring the delivery up of the 
principal offenders against the laws of war. Regarding the suggestion, M. 
Renault said: “I do not see how a government, even if conquered, could consent 
to such a clause; it would be the abdication of all its dignity; moreover, almost 
always, it is upon superior order that infractions of the law of nations have 
been committed. I have found the proposal excessive, though I understand the 
sentiment that inspired it. I cite it because it shows well to what point men, 
animated by justice and shocked by what has taken place, desire that the mon- 
strosities of which French and Belgians have been victims should not go un- 
punished.” 25 Rev. Gén. de Droit Int. Pub., p. 25; also 39 Rev. Pénitentiaire, 
p. 425. 

8 Annuaire de l'Institut, 1881-1882, p. 174. 
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of war* revived interest in the subject, and already there is an 
extensive literature dealing with it.’ All writers who have discussed 
the subject are in agreement that certain acts committed by soldiers 
are none the less criminal because they are committed during war. 
Such are acts of pillage, theft, incendiarism, violence, rape, robbery, 
assassination, maltreatment of prisoners and the like. The late Pro- 


4The report of the Peace Conference Commission on the Responsibility of 
the Authors of the War and on Enforcement of Penalties contains a catalogue 
of the breaches of the laws and customs of war committed by the armed and 
naval forces of the German Empire and their allies during the late war. The 
list embraces 32 categories of acts, many of which were crimes under the com- 
mon law. The report is printed in English by the Carnegie Endowment for 
International Peace and is reprinted herein, infra, p. 95. 

5 See, especially, Renault, “de l’Application du Droit Pénal aux faits de 
Guerre,” 25 Rev, Gén. de Droit Int. Pub. (1918), pp. 5 ff., also his address be- 
fore the Société Générale des Prisons, 39 Rev. Pénitentiaire, pp. 406 ff. (1915) ; 
Pie, “Violations des Lois de la Guerre, Les Sanctions Nécessaires,” 23 Rev. Gén., 
pp. 261 ff. (1916); Feraud-Giraud, Recours en Raison des Dommages Causés 
par la Guerre; Dumas, Les Sanctions Pénales des Crimes Allemands (1916) ; 
Meringhac, “Sanctions des Infractions au Droit des Gens Commissés au Cours 
de la Guerre Européenne,” 24 Rev. Gén. (1917), pp. 10 ff.; Bellot, “War Crimes, 
Their Prevention and Punishment,” Grotius Society, Pubs. II, 46; Fauchille, 
L’Evacuation des Ters, occupés par VAllemagne dans le Nord de la France; 
Tchernoff, Revue Politique et Parlementaire, July, 1915; Nast, “Les Sanctions 
Pénales de l’Enlévement par les Allemands du Matériel Industrielle en Terri- 
toires francais et belges occupés par leur troupes,” 26 Rev. Gén. (1919), pp. 
111 ff.; L. D., “Des Sanctions a établir pour la répression des Crimes commis 
par les Allemands en violation du Droit des Gens et des Traités Internationaux,” 
44 Clunet, pp. 125 ff.; and the report of MM. Larnaude and Lapradelle entitled 
Examen de la Responsabilité pénale de VEmpereur Guillaume II d’ Allemagne, 
46 Clunet, pp. 131 ff., and the report of the Peace Conference Commission on the 
Responsibility of the Authors of the War. The subject was discussed at length 
by a group of distinguished French jurists at several sessions of the Sociéte 
Générale des Prisons in 1915 and 1916. See, especially, the addresses of Garraud, 
Larnaude, Garcon, Renault, Clunet, Pillet and Weiss. English and American 
authorities, of course, are not lacking who have supported the doctrine of indi- 
vidual criminal responsibility. Both Prime Ministers Asquith and Lloyd-George 
publicly declared that Germans guilty of committing criminal acts against 
British soldiers would, in case they fell into the hands of the authorities, be 
tried and punished. Sir Frederick Smith, while Attorney-General of England, 
also advocated the trial and punishment of such persons. See, also, the remarks 
of Mr. E, P. Wheeler, an American lawyer, in the Proceedings of the American 
Society of International Law, 1917, p. 36, and of Professor T. S. Woolsey, ibid., 
1915, pp. 62 ff. 
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fessor Renault aptly remarked that most acts of war, when the ele- 
ment of intent is eliminated, contain all the essentials of criminal 
acts, and if they are forbidden by the law of nations they are analo- 
gous to ordinary crimes and may be punished as such. What deprives 
such acts of the element of criminality is their conformity to the 
rules of international law. That is to say, the killing by a soldier 
of a person belonging to the enemy’s forees, or the taking of private 
property in oceupied territory, are lawful acts of war only when they 
are done in the manner and subject to the conditions prescribed by 
international law; otherwise they are murder or theft, as the case 
may be, and their authors are liable to punishment.® In short, sol- 
diers, as well as civilians, may commit crimes during war, and it 
would be extraordinary to hold that they are protected by their uni- 
form against trial and punishment. As a general rule, a soldier 
cannot be held criminally responsible for acts committed by him in 
the line of duty during war when those acts are authorized by the 
generally accepted laws of war; such acts are not crimes, but lawful 
acts of war; but if they are forbidden by the generally recognized 
laws and usages of war, they are not legitimate acts and they may be 
crimes under the common law. The United States Supreme Court 
has affirmed that soldiers are not liable for acts done by them in 
accord with the usages of civilized warfare and by military authority.’ 
It would seem to follow logically that the authors of acts in violation 
of these usages may be held’ personally responsible.* 

Most of the war manuals and military criminal codes recognize 
that certain acts committed by soldiers in time of war are ordinary 
crimes, and provide for the punishment of such acts whenever the 
offenders fall into the hands of the authorities. Article 249 of the 
French Code of Military Justice, for example, declares that ‘‘every 
individual who, in the zone of operations, despoils a wounded, sick 
or dead soldier shall be punished by réclusion, and every individual 
who commits violence on such a soldier shall be put to death.’’ The 

6 Article cited in 25 R. G. D. I. P., p. 10. Compare, also, Garcon, 39 Revue 


Pénitentiaire, p. 479. 
7 Dow v. Johnson, 100 U. S. 158, and Friedland v. Williams, 131 U. S. 416. 
8 Compare an article by C. A. H. Bartlett entitled “Liability for Official War 


Crimes” in 35 Law Quar. Rev. (1919), p. 186. 
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provisions of the criminal code relative to murder, assault and 
assassination are declared to be applicable in such cases. The term 
‘fevery individual’’ is certainly broad enough to include members 
of the enemy’s forces who commit such acts in the zone of operations, 
whether they are military persons or not. 

The American Rules of Land Warfare (1914) provide punish- 
ment for acts of pillage and maltreatment of the dead and wounded 
(Art. 112), for intentionally inflicting additional wounds upon an 
enemy already disabled, or for killing such an enemy, whether he 
belongs to the army of the United States or is an enemy captured 
after having committed the misdeed (Art. 181),° for the wanton 
destruction of property (Art. 340), and for committing any one of 
a long list of acts, such as the use of poison, refusal of quarter, 
killing of wounded, maltreatment of dead bodies, ill-treatment of 
prisoners and of inhabitants of occupied territory, and many other 
offences (Art. 366). Crimes punishable by all criminal codes, such 
as arson, murder, theft, burglary, rape, and the like, if committed 
by an American soldier in a hostile country against its inhabitants, 
are declared to be punishable not only as at home, but, in all cases 
in which death is not inflicted, the severer punishment shall be 
preferred (Art. 378). Except as to the wounding of disabled sol- 
diers, no express mention is made, however, of the punishment of 
offenders belonging to the enemy’s forces, but there is little doubt 
that every person guilty of committing such acts against American 
soldiers would, if apprehended, be punished equally with those be- 
longing to the American army.*® American practice during the 
Civil War was in accordance with this view.** 

The British Manual of Military Law likewise enumerates a long 

® Compare Art. 71 of Lieber’s Instructions for the Government of the Armies 


of the United States in the Field. 

10 Art. 71 declares in fact that “a prisoner of war remains answerable for 
his crimes committed against the captor’s army or people, committed before he 
was captured and for which he has not been punished by his own army.” 

11 As is well known, William Wirz, commandant of the Confederate prison 
at Andersonville, was tried by a military commission of the United States after 
the close of the war, on the charge of brutal treatment of Federal prisoners. He 
was convicted and hanged on November 10, 1865. Rhodes, History of the United 


States, Vol. V, p. 506. 
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list of war crimes which may be punished as such, irrespective of 
whether they are committed by British soldiers or those belonging to 
the enemy’s forces, except that those may not be punished for such 
violations of the recognized rules of warfare, as are ordered by their 
government or commander (Art. 443). 

The German Kriegsbrauch im Landkriege is none the less explicit 
on this point. It declares that the inhabitants of occupied territory 
must not be injured in life, limb, honor or freedom; that every 
unlawful killing, every bodily injury due to fraud or negligence, 
every insult, every disturbance of domestic peace, every attack on 
family, honor, or morality, and generally, every unlawful and out- 
rageous attack or act of violence, are just as strictly punishable as 
though they had been committed against the inhabitants of one’s own 
land. It expressly prohibits all aimless destruction, devastation, 
burning, and ravaging of the enemy’s country, and declares that 
the soldier who does such acts is ‘‘an offender according to the 
appropriate law.’’ Finally, it declares that the seizure and ecarry- 
ing away of money, watches, jewelry, and other objects of value, is 
considered to be criminal theft and is punishable as such.'* 

It being recognized that certain acts committed by soldiers during 
war in violation of the rules of international law are assimilable 
to ordinary crimes and may be punished as such, several questions 
are presented as to the practical application of the principle. May, 
for example, the courts of one belligerent try and punish offenders 
belonging to the forces of the enemy, and if so, shall it be the ordi- 
nary criminal courts or the military tribunals?** Practically all 
the authorities are agreed that soldiers belonging to the enemy army 
may be tried by the courts of the opposing belligerent for crimes 
committed in violation of the laws of war in the latter’s territory 
against the persons or property of nationals of the injured belligerent, 


12 Morgan, War Book of the German General Staff, pp. 148, 162, and Car- 
pentier, Les Lois de la Guerre Continentale (Kriegsbrauch im Landkriege), pp. 
104, 121, 131. 

13 The Treaty of Peace provides that the military tribunals of the country 
of which the injured victim is a national shall have jurisdiction. The French 
writers are not entirely agreed. Some hold that the criminal courts may take 
jurisdiction; others that it belongs to the military courts. 
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if they fall in his hands.4* And this is the view laid down in the 
military manuals and military penal codes. But in the countries 
which follow the personal theory of jurisdiction their nationals are 
also punishable for crimes committed abroad. Thus, according to 
German law, a German soldier who committed a crime in the ocecu- 
pied regions of Belgium and France is liable to trial and punishment 
by the German courts. Could he also be tried and punished by a 
Belgian or French court? Renault, Pic, Garcon, Merignhac, Feraud- 
Giraud and other French jurists maintain that jurisdiction in such 
cases is concurrent, that is to say, the courts of either belligerent 
may take jurisdiction, and the fact that the offender may already 
have been tried and punished by a German court does not deprive 
a Belgian or French court from trying him. Otherwise, offenders 
would often be insufficiently punished or not punished at all. It is 
well known that the German authorities not only approved the 
commission of various acts done by German soldiers in violation of 
the laws of war, but even encouraged them, and the instances in 
which such offenders were tried and punished by the German courts 
were distressingly rare. The Treaty of Peace expressly declares that 
trial by a German court of Germans charged with violation of the 
laws of war shall be no bar to their prosecution before the courts 
of the Allied Powers (Art. 228). 

The right of the belligerent in whose territory, even if it be at the 
moment under the military occupation of the enemy, crimes are com- 
mitted by enemy soldiers, to try and punish the offenders, must be 
admitted in the interest of justice. The fact that the territory in 
which the offence is committed is at the time under hostile occupation 
would not seem to constitute a legal impediment to the assumption 
of jurisdiction by the courts of the country occupied, since under the 
modern conception of occupation there is no extinction of sovereignty, 
but only its temporary displacement.*® In practice, France has 

14 Beling, a German writer, in the Deutsche Juristen-Zeitung of February 1, 
1915, however, denies that one belligerent may lawfully punish offenders belong- 
ing to the army of the adversary. Cited in 43 Clunet, p. 72. 

15 Nevertheless, it may be remarked that the German International Society 


of Comparative Law and Political Economy maintains the exclusive jurisdiction 
of the military occupant. A soldier in enemy territory, it insists, is under the 
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proceeded on the assumption that its courts may take jurisdiction of 
crimes committed by German soldiers within French territory under 
German military occupation. Some cases occurred after the close of 
the war of 1870-71,'* and there were many instances during the late 
war.’ The Treaty of Peace, as stated above, required Germany to 
deliver up to the Allies such offenders as they might designate. When 
the list of the accused was communicated to Baron von Lersner and 
made public in Germany it aroused such opposition that the Baron 
declined to deliver it to his government and announced his intention 
of resigning. In the face of an opposition which threatened to render 
impossible the execution of this provision of the treaty, the Supreme 
Council agreed** to allow the accused to be tried by German courts. 
In consequence, the whole project for the trial of the Germans in the 
courts of the Allied and Associated Powers fell to the ground. 

If there is no doubt that a belligerent has jurisdiction over crimes 
committed by enemy troops in his own territory, even though it be 
under hostile occupation, what shall we say as to his right to try 
and punish persons belonging to the enemy’s forces who commit 
criminal acts against the soldiers of the former in a foreign country? 


exclusive jurisdiction of the laws of his own country, and he cannot be punished 
by the courts of the opposing belligerent. Berliner Tageblatt, Feb. 10, 1915, 
quoted by Merignhac, article cited, p. 37. 

16 Renault, article cited, p. 18; Merignhac, article cited, p. 35. 

17 On Feb. 26, 1915, a German soldier was sentenced to death by a French 
military court at Rennes for pillage, incendiarism and assassination of a wounded 
soldier on the field of battle in Belgium. Other cases are mentioned by Merignhac, 
article cited, p. 35. In May, 1919, a former German captain committed suicide 
while being held for trial by a French court on the charge of looting in France 
during the war. In November, 1919, five officers of the German army were ar- 
rested by the French military authorities in Germany and returned to France 
for trial on the charge of pillage and robbery in French territory during the 
German occupation thereof. A press dispatch from Lille, dated Nov. 20, 1919, 
stated that Allied officers were searching for 150 other Germans who were charged 
with similar offences. 

18 The list of the accused contained the names of 896 persons, of whom 97 
were demanded by England, 334 by Belgium and France each, 29 by Italy, 57 
by Poland, and 41 by Roumania. Among the accused were Generals Hindenberg, 
Ludendorff and von Mackensen, Prince Rupprecht of Bavaria, the Duke of 
Wiirtemburg, ex-Chancellor Bethmann Hollweg, and a number of admirals, in- 
cluding von Tirpitz. 
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Take, for example, the case of maltreatment by the Germans of a 
French soldier in a German prison, or the receiving by persons in 
Germany of stolen property taken from France. There were many 
eases of this kind during the late war. Would a French court be 
competent to try the offenders in case they should subsequently fall 
into the hands of the French authorities? Renault distinguishes 
between offences of this kind committed within the zone of opera- 
tions of the French army, and those committed without such zone. 
The former fall within the jurisdiction of the French criminal courts, 
although they are committed in foreign territory; the latter do not.’® 

Under the French Code of Criminal Instruction (Art. 7), offences 
committed outside French territory are punishable in France only 
when they constitute attacks against the safety of the state.*° Bel- 
gian law is the same (Code of Criminal Instruction, Art. 10). M. 
Clunet thinks crimes committed by the enemy against French pris- 
oners in foreign territory violate the public order of France and 
amount to an attack upon its authority; they might therefore be 
treated as crimes against the safety of the state, and the offenders 
tried and punished by the French courts, if they should fall into 
the hands of the French authorities.** Obviously, however, this 
would be an unwarranted interpretation of the term ‘‘safety of the 
State,’’ elastic as it is, and M. Clunet himself admits that it is a 
subtle.’’??, Merignhac expresses the opinion that an interpre- 
tation which forbids the French courts from taking jurisdiction of 
crimes committed in foreign territory against French nationals (ex- 
cept those which constitute attacks upon the safety of the state) is 
reasonable enough in time of peace, but that in time of war, espe- 
cially war conducted in the manner in which it was carried on by 
the Germans, a belligerent whose nationals (especially prisoners and 
hostages) are maltreated by the enemy, should have the same right to 

1926 Rev. Gén. de Dr. Int. Pub. (1918), p. 28. 

20 See the recent case of Wechsler, in which a French court took jurisdiction 
of an offence committed against the safety of the state by a Roumanian subject 
in Roumania. 44 Clunet (1917), p. 1745. 

2140 Revue Pénitentiaire (1916), p. 37. 

22M. Garraud thinks, and it would seem, properly, that M. Clunet’s reason- 
ing cannot be defended. Jbid., p. 38. 


4 


| 
4 
| 
| 


2 


PUNISHMENT OF OFFENDERS AGAINST LAWS OF WAR 79 


punish such offences when committed in foreign territory that he has 
to punish offences against the safety of the state. Article 7 of the 
French Code of Criminal Instruction should, therefore, be inter- 
preted during war to apply to all crimes committed against French 
nationals in foreign territory.** 

This question was recently raised in France under the form of 
the right of the French courts to take jurisdiction of certain Ger- 
mans who were charged with having received in Germany stolen 
property carried away from France. As is well known, the Germans, 
during their occupation of Belgium and the north of France, de- 
spoiled many factories and other industrial establishments of their 
machinery and equipment, and sold it to German manufacturers, 
who in turn utilized it in their own establishments for the manu- 
facture of war materials and articles for civilian use. After the 
occupation by the Allied troops of the Rhine province of Germany, 
following the armistice, they found large quantities of this machinery, 
and arrested, with a view to their trial in France, a number of 
German manufacturers in whose plants the machinery was found. 
The German Government protested against the arrests on the ground 
that the seizure and transportation of the property in question to 
Germany was a lawful act of war entirely in accord with Article 
23 (g) of the Hague Convention Respecting the Laws and Customs 
of War on Land, which allows a belligerent to appropriate enemy 
private property whenever it is ‘‘imperatively demanded by the 
necessities of war.’’ Largely on account of the Anglo-French block- 
ade, the very existence of Germany, it was asserted, was threatened, 
and it was therefore a ‘‘necessity’’ that she should draw in part 
upon the supply of raw materials and machinery which was available 
in enemy territory under German occupation. This plea of neces- 
sity, however, can hardly be defended. 

It is quite clear from the language and context of Art. 23 (g), 
to say nothing of the debates in the Conference, that it was never 
intended to authorize a military occupant to despoil, on an extensive 
seale, the industrial establishments of occupied territory and to trans- 
port their machinery to his own country for sale to local manu- 

*™24 Rev. Gén. de Droit Int. Pub. (1917), pp. 42-45. 
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facturers for use in the upkeep of his home industries. What was 
intended, and this alone, was to authorize the seizure or destruction 
of private property only in exceptional cases, when it was an im- 
perative necessity for the conduct of his military operations in the 
locality where it was situated, or for the execution of measures of 
occupation.** This interpretation is further strengthened by Art. 46 
of the convention, which requires belligerents to respect enemy pri- 
vate property and forbids confiscation, and by Art. 47 which for- 
mally prohibits pillage. The Kriegsbrauch im Landkriege itself de- 
elares that the carrying away of enemy private property from 
occupied territory must be ‘‘regarded as criminal robbery and be 
punished accordingly.’’*® 

It would seem, therefore, that the acts complained of were not 
lawful acts of war, but that they constituted the crime of theft, 
which is punishable by the criminal law of all countries, and the 
crime having been committed within French territory, though under 
hostile occupation, all persons participating, directly or indirectly, 
in the seizure and transportation to Germany of the said property, 
were liable to trial and punishment by the French criminal courts. 

But, among those arrested, were a number of German manu- 
facturers who had purchased the French machinery of others, but 
who had not themselves participated, directly or indirectly, in its 
removal from France. Could they also be tried by the French courts 
on the charge of having received stolen property? The answer is 
no, since the act of receiving the property in question took place not 
in France, but in Germany, and under Art. 7 of the French Code of 
Criminal Instruction the French courts are not competent to take 
jurisdiction of offences committed outside French territory, except 
where they constitute attacks upon the safety of the state.?° 

Another question which arises in connection with the applica- 
tion of the criminal law to individual acts committed in violation of 
the laws of war, is whether the criminal courts of a belligerent may 
take jurisdiction of offenders charged with the unlawful destruction 


24 Compare the article by Professor Nast, of the University of Nancy, op. cit. 
25 Morgan, War book of the German General Staff, p. 170. 
26 This is the conclusion of M. Nast in the article cited, p. 123. 
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of their merchant vessels on the high seas and the drowning of their 
crews and passengers, or with attacks upon hospital ships, of which 
there were many cases during the late war. The names of many 
German submarine commanders guilty of such acts are known to the 
British and French authorities, and there is a general agreement 
that these acts were not lawful belligerent acts, but crimes under 
the common law of nations. The coroner’s jury at Kinsale, which 
held an inquest upon the death of the victims of the Lusitania, came 
to the econelusion that the sinking of the Lusitania was such a crime. 
The act having been committed without the territorial jurisdiction 
of Great Britain, would a British court be competent to try the 
commander of the submarine which torpedoed the vessel, in case he 
should fall into the hands of the British authorities? It would seem 
that on the legal fiction that a merchant vessel is assimilable to 
floating territory of the country whose flag it flies, an unlawful at- 
tack upon it, on the high seas or elsewhere, and which resulted in 
the death of the citizens of the state whose nationality it bears, would 
fall within the jurisdiction of such state.*’ 

Still another question has arisen in connection with the attempt 
to apply the criminal law in the case of individual violators of the 
laws of war, namely, whether an offender may be tried and condemned 
in his absence (condemnation par contumace, as French law terms 
it). As stated above, the names of many of the most flagrant offenders 


27 Compare the opinions of Coleridge, C. J., and Denman, J., in the case of 
Regina v. Keyn, 2 H. of L. Cases, 1; also, the report of Larnaude and Lapradelle 
in 46 Clunet, p. 139. In May, 1919, the captain of the German submarine which 
sank the British hospital ship Glenart Castle was arrested by the British authori- 
ties, placed in the Tower of London, and held for trial. The legal department 
of the government is said to have ruled that the authorities had no right to 
detain him during the life of the armistice, Art. 6 of which provided that in all 
territories evacuated by an enemy no persons should be prosecuted for offences 
of participation in war measures prior to the signing of the armistice, but the 
Admiralty took the position that they had the right to arrest such offenders at 
any time and hold them for trial after peace was declared. The prisoner was 
released, however, on the ground that he was not liable to arrest until peace 
had been officially declared; but there was considerable criticism of the action 
of the government, especially by Admiralty officials, who had done much to trace 
the perpetrators of German submarine atrocities. N. Y. Times, May 10 and 
Nov. 30, 1919. 
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on the German side, especially among the higher commanders (e.g., 
Generals Stenger, Manteuffel, Von Biilow, Klauss, and Mackensen, 
Prince Eitel Friedrich, Crown Prince Rupprecht of Bavaria, the 
Duke of Brunswick and the Duke of Gronau, are well known to the 
British, Belgian and French authorities. The proclamation which 
they issued (e.g., General Stenger’s order directing his soldiers to 
take no prisoners), or the towns which were destroyed by their 
orders, constitute unimpeachable evidence of their guilt, and their 
acts were so obviously contrary to the laws and customs of war that 
no legitimate defence could be pleaded if they were to appear in 
person at the trial. Some French jurists during the late war advo- 
cated this procedure, and in several instances German offenders were 
indicted, though it does not appear that any of them were actually 
tried and condemned par contumace. In favor of this procedure, 
it was argued that the evidence of guilt in many instances was so 
abundant in quantity and conclusive in character that there would 
be no injustice in pronouncing condemnation against the guilty 
parties in their absence; that the putting en lwmiére by means of a 
trial and condemnation, of the facts concerning atrocities committed 
would have a certain moral effect in that the condemned would 
henceforth stand before the world as convicted criminals; and that 
in the event of their conviction, if they should subsequently come 
within the jurisdiction of the country they could be arrested and 
compelled to undergo the punishment imposed by the court.** It 
is hardly likely that an American or English court could be induced 
to take jurisdiction of a case in which the accused was not present, 
even if it had the constitutional power, and in any case it may be 
seriously doubted whether anything would be gained, since, if the 
accused were convieted, he would avoid the consequences by remain- 
ing outside the jurisdiction of the court. 

The most perplexing question, perhaps, of all those likely to arise 
in connection with the attempt to punish individual violators of the 


28 Compare, e.g., Pic, 23 Rev. Gén. de Droit Int. Pub. (1916), p. 261; Renault, 
25 ibid., p. 24; Merignhac, 24 ibid., p. 47, and remarks of Commandant Jullien 
before the General Prison Society (40 Rev. Pénitentiaire, p. 110), who says the 
French law of contumacy never contemplated the trial in absentia of enemy 
soldiers charged with committing acts in violation of the laws of war. 
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laws of war is whether the plea of command by a superior officer shall 
be admitted as a defense against the prosecution of a soldier charged 
with a crime committed by him while under arms. During the late 
war German soldiers again and again asserted in the presence of 
their victims that they had been ordered by their commanders to 
commit the acts against which the inhabitants protested, and which 
they themselves committed with reluctance. Some of the men who 
took part in the deportation of the civilian population of Belgium 
and France are said to have broken down under the strain of the 
scenes which they were compelled to witness and were arrested and 
punished by the higher military authorities for refusing to execute 
the orders which they had received. After the devastation of the 
Somme region in France certain diaries of German soldiers were 
found in which the writers recorded that they carried out the work 
of destruction with reluctance, knowing that it was not lawful war- 
fare, and that they did it only because they had been ordered to 
do so.* 

In July, 1915, a French council of war sitting at Rennes sentenced 
to death a Saxon soldier for pillage, incendiarism and assassination 
of wounded enemy soldiers on the field of battle. When arraigned 
before the council, he pleaded the formal orders of his commander 
and he named the general from whom the order emanated and also 
the lieutenant who compelled him to execute it. The court, having 
every reason to believe that the facts alleged by him were true, made 
a report of the same to the Minister of War in order that he might 
recommend clemency in case he desired to do so.*° Another German 
soldier having been tried before a council of war at Toulouse and 
condemned to twenty years of forced labor on the charge of having, 
in September, 1914, burned a house in the Oise and wounded one 
of the inmates, who died the following evening, alleged that he 
acted under the orders of his captain.** M. Renault related before 
the General Prison Society the case of a German officer who, being 


29 Les Nouvelles (a Dutch Journal) of April 13, 1917, published a diary of 
this kind. See, also, Wythe Williams in the N. Y. Times of March 28, 1917. 

3024 Rev. Gén., p. 53. 

31 Ibid., p. 36. 
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reproached for having committed certain acts in a Belgian village, 
replied: ‘‘ Yes, I know it was contrary to the law of nations for I am 
a doctor of law; I did not wish to do it, but I did it in obedience to 
the formal order of the Governor-General of Brussels.’’ * 

Who should be punished in such cases? The soldier who commits 
the crime, or the officer who gives the order and directs its execution, 
or the commander from whom it emanates in the first instance, or 
all of them, and any others to whom any share of the responsibility, 
immediate or ultimate, may be attributed? It is argued by some 
that it would be manifestly unjust to punish the soldier who is com- 
pelled by his superior officer to commit the act and who does it only 
because he would himself be severely punished for disobedience of 
orders in ease he refused. Obedience to orders is the first duty of 
a soldier, and it is absolutely necessary to military discipline. He 
cannot discuss or question the commands that are given him; he is 
not the judge of their legality or illegality; and if he were, his 
ignorance of the laws of war would in many cases make him an in- 
competent judge. A French officer speaking before the Société 
d’Economie Sociale of Paris in February, 1915, related that an in- 
telligent young German soldier, when placed on trial before a council 
of war at Paris on the charge of pillage, alleged that the general in 
command had given the order to shoot civilians and to pillage the 
town, and the prisoner added gravely: ‘‘ With us it is not good when 
the chief gives an order to refuse to execute it.’’** Had he refused, 
he probably would have been shot by his own commander. 

In such eases, therefore, justice requires the punishment of 
the officer who is responsible for the order rather than the simple 
soldier who acts by constraint and who has no power of judgment 
or discretion. But there are practical procedural difficulties in 
the application of this principle, since it is not easy to determine 
the motives which animate a soldier in committing such an act. 
The mere allegation that he committed it because he was ordered to do 
so is not evidence. In fact he may have felt no scruples that it was 
wrong or contrary to the laws of war. The probabilities are that 


8239 Revue Pénitentiaire (1915), p. 427. 
83 Reforme Sociale, 1915, p. 202. 
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every soldier who commits such an act would when put on trial 
plead the superior command of his officer as a defence, although he 
may have done it voluntarily and without any feeling of repugnance. 
Moreover, it would be impossible in many eases to establish the fact 
of a superior command. Where commands are issued in the form of 
written orders or proclamation there would not necessarily be any 
difficulty, but many military orders are verbal. Should the allega- 
tion of the accused that he acted under verbal orders be accepted 
when no proof is adduced? If the rule of the criminal law which 
puts the burden of proof on the state were followed in such cases, 
there would probably be few convictions, for the accused would 
usually allege that he acted under verbal orders and the prosecution 
would find it difficult to show the contrary. 

It is an axiom, at least of English and American law, that the 
plea of superior order is no defense to an illegal act.** But is the 
rule applicable in the case of acts committed by soldiers during war, 
when those acts have been ordered by their commanders? 

The British Manual of Military Law enumerates a list of acts 
which it denominates as war crimes and for the commission of which 
the authors shall be punished, but it adds that ‘‘members of the 
armed forces who commit such violations of the recognized rules of 
warfare as are ordered by their government or commander cannot 
be punished by the enemy’’ (Art. 443).°° But the officers or com- 

84 See the early English case of Mostyn v. Fabrigas, 1 Cowper 180, decided 
by Lord Mansfield; and the American cases of Little v. Barreme, 2 Cranch 170, 
179, and Mitchell v. Harmony, 13 How. 115. In the first mentioned American 
case, Chief Justice Marshall said it was the duty of a soldier to execute the 
lawful orders of his superiors, but that he was personally liable for the execu- 
tion of an illegal order. In the case of Mitchell v. Harmony the Supreme Court 
repudiated the doctrine that an officer may take shelter under the plea of superior 
command. Referring to an order given to a military officer by his commander 
to commit an illegal act, the court declared that the order was no justification 
to the person by whom it was executed. It added: “Upon principle, independent 
of the weight of judicial decision, it can never be maintained that a military 
officer can justify himself for doing an unlawful act by producing the order of 


his superior.” 

85 This qualification is criticized by Bellot (Grotius Society Pubs. II, p. 46) 
as one which “makes waste paper for the whole chapter,” and he points out that 
it was not in any previous edition of the Manual. It is also criticized by a 
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manders responsible for such orders may, if they fall into the hands 
of the enemy, be punished. This provision also appears in the Ameri- 
ean Rules of Land Warfare.* 

English authority generally is hardly in accord with this view. A 
belligerent, says Hall, ‘‘ possesses the right to punish persons who have 
violated the laws of war, if they afterwards fall into his hands,’’ *’ 
and he makes no reservation in the case of those who have committed 
the violation by order of their commanders. Holland adopts the 
same view.*® Phillipson asserts that ‘‘the contention that a combat- 
ant’s acts, no matter how heinous, outrageous or abominable, do not 
possess a criminal character if they are committed under orders from 
superior officers—carried to its logical conclusion would lead to in- 
eptitude and absurdity; the successive shifting of responsibility 
would exculpate every one until he reached the ultimate cause.’’ ** 
Sir Frederick Smith, Attorney-General of England, now Lord Chan- 
cellor, was also of the opinion that the guilty offenders should not 
be permitted to plead the orders of their superiors and thus shift 
the responsibility ultimately to the head of the state. But Oppen- 
heim approves the rule of the American and British manuals.*° 

Article 64 of the French Criminal Code lays down the rule that 
an act committed by a person who has been constrained by force is 
neither a crime nor a misdemeanor (délit). Professor Nast, of the 
University of Nancy, has expressed the opinion that this immunity 
would cover the case of a soldier who is compelled to commit an act 
in violation of the laws of war and that, therefore, German soldiers 


writer in the Jour. of the Society of Comparative Legislation and Int. Las (Vol. 
18, p. 154) as contrary to the rule of Anglo-American jurisprudence that an 
individual is responsible for his acts whether committed under order or not. 

36 Art. 366. “Individuals of the armed forces will not be punished for these 
offences in case they are committed under the orders or sanction of their govern- 
ment or commanders. The commanders ordering the commission of such acts, 
or under whose authority they are committed by their troops, may be punished 
by the belligerent into whose hands they may fall.” 

37 International Law, 6th ed., p. 410. 

38 Laws of War on Land, Secs. 117-118. 

39 International Law and the Great War, p. 260. Compare, also, Bartlett, an 
English writer, in 35 Law Quar. Review, p. 191. 

40 International Law, Vol. II, Sec. 253. 
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who were compelled by their commanders to participate in the spolia- 
tion of French industrial establishments and the removal of their 
machinery to Germany, although the acts were contrary to The Hague 
Convention, were not liable to arrest and trial by the French courts.** 
Professor Merignhac, of Toulouse, however, adopts a contrary view 
and maintains that Article 64 of the Penal Code was never intended 
to shield soldiers who in time of war commit atrocities and who 
afterwards seek refuge under the plea that they were ordered by 
their commanders to commit them. 


He says Article 64 of the French Penal Code is a law for civilized 
people; it assumes a constraint exercised in isolated cases, and in 
fact its application is rare in the courts of criminal repression; it 
cannot, therefore, apply to the totality of punishable acts committed 
in war entire, because the public action would find itself paralyzed 
in ease its exceptional character were transformed into a general rule. 
It would mean that all prosecutions against German prisoners would 
immediately cease, and at the conclusion of war, no action could be 
taken against those who had not been captured because they could 
invoke the exeuse of constraint; and as we have indicated, all subor- 
dinates and all chiefs, great and small, would escape punishment.* 


This is the view adopted by the great majority of French jurists 
who have discussed the question. They maintain that every person 
who has any share in the commission of a criminal act during war, 
the private soldier who commits it, the officer who delivers the order 
to him, the commander from whom it emanates, and even the chief 
of state who is ultimately responsible, may be tried and punished 
if found guilty. And the French military courts acted on this prin- 
ciple in all the cases that came before them during the late war. In 
every case where the plea of superior command was invoked, the 
courts made short shrift of it, and if the evidence established the 
guilt of the accused, he was condemned even when he produced 
conclusive proof that he acted under orders.** 

Whether the individual soldier should be held responsible and 
punished in such cases, there will always, perhaps, be a difference 


4126 Rev. Gén. de Droit Int. Pub. (1919), p. 123. 
4224 Rev. Gén. de Droit Int. Pub. (1917), p. 53. 
43 Some cases are cited by Merignhac in 24 Rev. Gén. (1917), p. 53. 
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of opinion; but concerning the general proposition that commanders 
upon whom the responsibility for criminal acts and acts in violation 
of the generally recognized laws of war, should be held accountable 
and punished by the adversary in case they fall into his hands, there 
ought to be no dissent. If it were generally understood in the future 
that commanders would be so held responsible, it is probable that 
such orders as that issued by General Stenger, directing his men to 
take no prisoners, would be rarer. 

The principle that military officers should be held personally 
responsible for orders in violation of the laws and customs of war, 
if pushed to its logical limits, would render commanders-in-chief, that 
is, heads of states, liable for illegal acts for which they are respon- 
sible, directly or indirectly. Very early during the late war jurists 
in both France and England advocated the holding of the German 
Emperor, in case Germany were defeated, responsible for acts com- 
mitted by his military and naval forces in violation of the criminal 
law and the laws of war. Commandant Jullien, speaking before the 
French Society of Social Economy in 1915, asserted that 


it was necessary to go beyond the individual, the actual author of the 
act complained of; it was necessary to search for the chiefs; from 
chief to chief we must go to the top. In the German army there is 
one supreme chief, the Emperor. Let us know, for example, whether 
the act of General Stenger, who was accused of having issued a 
proclamation ordering his troops to give no quarter, was ever dis- 
avowed.** 


Professor Merignhae approved the suggestion. ‘‘It is evident,’’ he 
said, ‘‘that the Kaiser knew it, and perhaps one may even say, 
ordered it. Of course, he did not give directly all the barbarous 
orders issued by his generals, but the latter knew that their acts had 
his approval.’’*° Professor Weiss, an eminent member of the law 
faculty of the University of Paris, took the same view in an address 
before the General Prison Society of France in 1915. ‘‘I think,’’ he 
said, ‘‘that not only the direct immediate offenders should be held 


44 Réforme Sociale, 1915, p. 203. 
4524 Rev. Gén. de Droit Int. Pub., p. 51. 
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responsible, but that we must go to the top; we must pass over the 
heads of the primary offenders, to the chiefs, to those of whom the 
soldiers and officers have been only the servants and valets.’’*® Pro- 
fessors Larnaude and Lapradelle, in an elaborate report to the French 
Government on the question of the penal responsibility of the ex- 
Emperor, advocated that he be held personally responsible for the 
crimes committed by his armed and naval forces in violation of the 
laws and customs of war and that he be placed on trial before an 
international tribunal.*? Jurists and statesmen in England also de- 
manded the trial of the ex-Emperor, who, it was asserted, was not 
only responsible for starting the war, but also for many of the 
worst atrocities committed by his officers, soldiers and sailors. 

The question of the responsibility of the authors of the war, the 
facts as to the breaches of the laws and customs of war by the 
forces of the German Empire and their allies and the degree of 
responsibility for offences committed by persons belonging to the 
enemy forces, was made the subject of an elaborate report by a 
commission of the Peace Conference.** The commission reported 
that the war was ‘‘ premeditated by the Central Powers, together with 
their allies, Turkey and Bulgaria, and was the result of acts de- 
liberately committed in order to make it unavoidable;’’ and that the 
war was carried on by these Powers by ‘‘barbarous methods in viola- 
tion of the established laws and customs of war and the elementary 
laws of humanity.’’ Regarding the personal responsibility of in- 
dividual offenders against the law of nations, the commission de- 


elared: 


46 39 Revue Pénitentiare (1915), p. 457. The commission of the French Cham- 
ber of Deputies which was charged with reporting on the bill for the ratification 
of the Treaty of Peace with Germany declared in its report that “among the 
responsibilities incurred, none is higher and more grave than that of the German 
Emperor. He should be judicially prosecuted for having violated the laws and 
customs of war. Supreme chief of the armed forces on land and sea, the ‘lord 
of war’ not only knew, but tolerated and encouraged, the crimes which his troops 
committed on land and sea, History will demand that he be held responsible 
for these acts.”’ Text of the report in Barthou, Le Traité de Paia, p. 49. 

47 Their report is published in 46 Clunet (1919), pp. 131ff. 

48 Printed in English by the Carnegie Endowment for International Peace, 
Div. of Int. Law, Pamphlet No. 32, and reprinted herein, infra, p. 95. 
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In these circumstances, the commission desires to state expressly 
that in the hierarchy of persons in authority, there is no reason why 
rank, however exalted, should in any circumstances protect the holder 
of it from responsibility when that responsibility has been estab- 
lished before a properly constituted tribunal. This extends even to 
the heads of states. 


There was little doubt, the commission added, that the ex-Kaiser and 
others in high authority were cognizant of and could at least have 
mitigated the barbarities committed during the course of the war. 
‘‘A word from them would have brought about a different method 
in the action of their subordinates on land, at sea and in the air.’’ 
The conclusion of the commission was that ‘‘all persons belonging 
to enemy countries, however high their positions may have been, 
without distinction of rank, including chiefs of States, who have 
been guilty of offences against the laws and customs of war or the 
laws of humanity are liable to prosecution.’’ *® 

As to acts which provoked the war, although the responsibility 
could be definitely placed, the commission advised that the authors 
be not made the object of criminal proceedings, but recommended 
that the Peace Conference ‘‘adopt special measures’’ and ‘‘create a 
special organ in order to deal as they deserve with the authors of 


49 The two American members of the commission, Messrs. Lansing and Scott, 
dissented from certain conclusions and recommendations of the Commission. They 
did not consider that a judicial tribunal was a proper forum for the trial of 
offences of a moral nature, and they objected to the proposal of the majority to 
place on trial before a court of justice persons charged with having violated the 
“principles of humanity” or the “laws of humanity.” They also objected to the 
“unprecedented proposal” to put on trial before an international criminal court 
the heads of states not only for having directly ordered illegal acts of war, but 
for having abstained from preventing such acts. This would be contrary to the 
doctrine of immunity of sovereigns from trial and punishment by a foreign 
jurisdiction as laid down by Chief Justice Marshall in the case of the Schooner 
Exchange v. McFadden (7 Cranch 116). 

The reasoning of the American members was in accord with the somewhat 
technical conceptions of American criminal law and procedure, but there are 
doubtless American jurists who will not concur in their line of reasoning or in 
their conclusions. 

The two Japanese members of the commission also dissented from certain of 
the conclusions of the majority, and expressed doubt whether, under the law of 
nations, offenders against the laws of war, belonging to the forces of the adver- 
sary, could be tried before a court constituted by the opposing belligerents. 
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such acts.’’ The Peace Conference adopted in principle the recom- 
mendations of the commission in respect to the trial of the ex-Em- 
peror. Article 227 of the treaty with Germany is as follows: 


The Allied and Associated Powers publicly arraign William II 
of Hohenzollern, formerly German Emperor, for a supreme offence 
against international morality and the sanctity of treaties. A special 
tribunal will be constituted to try the accused, thereby assuring him 
the guarantees essential to the right of defence. It will be composed 
of five judges, one appointed by each of the following Powers: 
namely, the United States of America, Great Britain, France, Italy 
and Japan. In its decision the tribunal will be guided by the high- 
est motives of international policy, with a view to vindicating the 
solemn obligations of international undertakings and the validity of 
international morality. It will be its duty to fix the punishment 
whieh it considers should be imposed. The Allied and Associated 
Powers will address a request to the government of the Netherlands 
for the surrender to them of the ex-Emperor in order that he may 
be put on trial.°° 


Under the treaty, the accused was to have been tried, not for an 
offenee against the criminal law, nor for violation of the laws and 
customs of war by his subordinates for which he might have been held 
responsible, but only for offences against morality and for breaches of 
treaty faith. Had he been surrendered and placed on trial, it is not 
clear what punishment could have been imposed. Since he was not 
charged with a crime, he would hardly have been liable to the penalties 
prescribed for violations of the criminal law, and since the law of 
nations prescribes no penalties for offences against international 
morality or the sanctity of treaties, it would seem that the judgment 
of the court must have been limited to a formal pronouncement, 


“Since the above was written the Dutch Government has informed the 
Allied and Associated Governments that it would not surrender the ex-Kaiser. 
“This Government,” it stated in its reply, “cannot admit any other duty than 
that imposed upon it by the laws of the Kingdom and national tradition.” 
According to these laws and traditions, it added, “Holland has always been 
regarded as a refuge for the vanquished in international conflicts” and the 
Government could not refuse “to the former Emperor the benefit of its laws 
and this tradition” and thus “betray the faith of those who have confided 
themselves to their free institutions.”—N. Y. Times Current History, Vol. XI, 
Pt. II, March, 1920, p. 377. 
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stigmatizing him perhaps as a treaty breaker primarily responsible 
for the war and holding him up to the execration of mankind. But 


the Peace Conference, as well as the public opinion of the greater 


part of the world, has already pronounced him guilty of these acts, 
and it is not quite clear what would have been gained by having a 
court try him on moral charges, for which he had already been 
convicted, and to pronounce a condemnation which he had already 
received. It may be questioned therefore whether the decision of the 
Peace Conference was the best solution of the problem. 

If the Conference believed that he deserved to be punished, would 
it not have been more logical and more in accord with the principles 
of the criminal law and procedure to have extended the theory of 
responsibility for criminal acts one degree higher than it actually 
did, declared that the ex-Emperor was as much responsible for a 
criminal act which he sanctioned or permitted as a general who gave 
the order to commit it, and, having laid down this principle, pro- 
vided for the creation of a court to try him on criminal charges 
instead of moral offences? 

But, as was pointed out by the American members of the Com- 
mission on Responsibilities, it is a well-established rule of the law 
of nations that heads of States are exempt from the jurisdiction of 
foreign courts®' and in the United States this immunity has even 
been interpreted to apply to ex-sovereigns.**? The latter interpreta- 
tion of the immunity, however, can hardly be said to be a rule of 
international law, and it may be argued with reason that the exemp- 
tion accorded to reigning sovereigns was never intended to shield 
and protect from punishment heads of states responsible for such 
crimes and offences against the rights of nations as those with which 
the German Emperor was charged. The immunity referred to was 
founded on considerations of international comity and public policy 
and was introduced for the purpose of preventing the courts of one 


"See the cases of Mighell v. Sultan of Johore, 1 Q. B. 149 (1894); de Haber 
v. Queen of Portugal, 17 Q. B. 196 (1851); Schooner Exchange v. McFaddon, 7 
Cranch 116 (1812), and Moore, Digest of International Law, Vol. II, sec. 250. 

"Hatch v. Baez, 7 Hun 596, and Underhill v. Hernandez, 26 U. S. App. 572 
(1895). This matter is learnedly discussed by Quincy Wright in 19 Amer. Polit- 
ical Science Review (1919), p. 120. 
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state from interfering with the discharge by the heads of other 
states of their high and important duties. It may be confidently 
asserted that it was not intended to lay down the principle that an 
abdicated or deposed chief of state cannot be arraigned before an 
international tribunal for high crimes committed by him against 
other nations while he was in power. The fact is, cases like that of 
the former German Emperor are not governed by the established 
rules of international law; whether he should be tried by an inter- 
national tribunal and punished, if convicted, is rather a matter of 
expedieney and of international policy than of municipal or inter- 
national law. 

The Peace Conference set a new precedent, one that is to be 
highly commended, in affirming the principle that individual offenders 
against the laws of war, whenever their acts are criminal in char- 
acter, are personally responsible and liable to punishment, and in 
endeavoring to give practical effect to this principle by requiring 
German offenders during the recent war to be delivered up for trial 
and punishment. In relieving the chief offender, the ex-Kaiser, from 
responsibility for criminal acts which he permitted, if he did not 
directly approve and encourage, the Conference failed, in the opinion 
of many persons, to go to the limit which logic, consistency and 
considerations of equal justice required. Had it affirmed the ele- 
mentary principle that no man, however high his station, is above 
the law, and that heads of states who are commanders-in-chief who 
permit, approve and even encourage the commission of crimes by 
their subordinates in the field, are equally guilty and that they can- 
not escape responsibility by taking refuge under the plea of an 
immunity which was really never intended to shield them from the 
consequences of their crimes, the moral effect in the wars of the 
future would have been most salutary. It would have been tanta- 
mount to the serving of notice on chiefs of states that he who pro- 
vokes an unjust war, who wages it according to cruel and barbarous 
methods, who permits and sanctions atrocities by his troops, who 
approves and even encourages shocking violations of the most ele- 
mentary and long-established laws and usages of war, and who re- 
wards by decorations and promotions their authors, does so with full 
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knowledge that if he is defeated he will be brought to the bar of 
justice and punished equally with the humblest soldier who has 
been compelled to violate the law, and who, for this and other reasons, 
may be a thousand times less responsible. 
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COMMISSION ON THE RESPONSIBILITY OF THE AUTHORS 
OF THE WAR AND ON ENFORCEMENT OF PENALTIES * 


REPORT PRESENTED TO THE PRELIMINARY PEACE CONFERENCE 


March 29, 1919 


The Preliminary Peace Conference at the plenary session on the 
25th January, 1919 (Minute No. 2), decided to create, for the pur- 
pose of inquiring into the responsibilties relating to the war, a 
commission composed of fifteen members, two to be named by each 
of the Great Powers (United States of America, British Empire, 
France, Italy and Japan) and five elected from among the Powers 
with special interests. 


The Commission was charged to inquire into and report upon 
the following points: 


1. The responsibility of the authors of the war. 

2. The facts as to breaches of the laws and customs of war com- 
mitted by the forces of the German Empire and their 
Allies, on land, on sea, and in the air during the present 
war. 

3. The degree of responsibility for these offences attaching to 
particular members of the enemy forces, including mem- 
bers of the General Staffs, and other individuals, however 
highly placed. 

4. The constitution and procedure of a tribunal appropriate for 
the trial of these offences. 

5. Any other matters cognate or ancillary to the above which 
may arise in the course of the enquiry, and which the 
Commission finds it useful and relevant to take into con- 
sideration. 


* Official English text, reprinted from Pamphlet No. 32, Division of Inter- 
national Law, Carnegie Endowment for International Peace, Washington, D. C., 
in which the report and all appendices are published in full, with an introductory 
note by James Brown Scott, Technical Delegate of the United States to the Peace 


Conference and one of the American members of the Commission. 
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At a meeting of the Powers with special interests held on the 
27th January, 1919, Belgium, Greece, Poland, Roumania and Serbia 
were chosen as the Powers who should name _ representatives. 
(Minute No. 2. Annex VI.) 

After the several states had nominated their respective repre- 


sentatives, the Commission was constituted as follows: 


United States of America: 
Hon. Robert Lansing. 
Major James Brown Scott. 


British Empire: 
The Rt. Hon. Sir Gordon Hewart, K.C., M.P. 
or 
Sir Ernest Pollock, K.B.E., K.C., M.P. e- 
The Rt. Hon. W. F. Massey. 


France: 
Mr. André Tardieu. 
(Alternate: Captain R. Masson.) 
Mr. F. Larnaude. 


Italy: 
Mr. Scialoja. 
(Alternates: Mr. Ricci Busatti, Mr. G. Tosti.) 
Mr. Raimondo. Later, Mr. Brambilla (3rd February) ; 
Mr. M. d’Amelio (16th February). 


Japan: 
Mr. Adatci. 
Mr. Nagaoka. Later, Mr. S. Tachi (15th February). 


Belgium: 
Mr. Rolin-Jaequemyns. 


Greece: 
Mr. N. Politis. 


Poland: 
Mr. C. Skirmunt. Later, Mr. N. Lubienski (14th February). . 


| 


COMMISSION ON RESPONSIBILITY OF AUTHORS OF THE WAR 97 


Roumania: 
Mr. S. Rosental. 


Serbia: 
Professor Slobodan Yovanovitch. 


(Alternates: Mr. Koumanoudi, Mr. Novacovitch.) 


Mr. Lansing was selected as Chairman of the Commission, and 
as Vice-Chairmen, Sir Gordon Hewart or Sir Ernest Pollock and 
Mr. Scialoja. Mr. A. de Lapradelle (France) was named General 
Secretary and the Secretaries of the Commission were: 

Mr. A. Kirk, United States of America; Lieutenant-Colonel O. M. 
Biggar, British Empire; Mr. G. H. Tosti, Italy; Mr. Kuriyama, 
Japan; Lieutenant Baron J. Guillaume, Belgium; Mr. Spyridion 
Marchetti, Greece; Mr. Casimir Rybinski, Poland. 

Mr. G. H. Carmerlynck, Professeur agrégé of the University of 
France, acted as interpreter to the Commission. 

The Commission decided to appoint three Sub-Commissions. 

Sub-Commission I, on Criminal Acts, was instructed to discover 
and collect the evidence necessary to establish the facts relating to 
culpable conduct which (a) brought about the World War and accom- 
panied its inception, and (b) took place in the course of hostilities. 

This Sub-Commission selected Mr. W. F. Massey as its Chairman. 

Sub-Commission II, on the Responsibility for the War, was in- 
structed to consider whether, on the facts established by the Sub- 
Commission on Criminal Acts in relation to the conduct which 
brought about the World War and accompanied its inception, prose- 
eutions could be instituted, and, if it decided that prosecutions could 
be undertaken, to prepare a report indicating the individual or 
individuals who were, in its opinion, guilty, and the court before 


which prosecutions should proceed. 

This Sub-Commission selected alternatively Sir Gordon Hewart 
or Sir Ernest Pollock as Chairman. 

Sub-Commission III, on the Responsibility for the Violation of 
the Laws and Customs of War, was instructed to consider whether, 
on the facts established by the Sub-Commission on Criminal Acts 
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in relation to conduct which took place in the course of hostilities, 
prosecutions could be instituted, and if it decided that prosecutions 
could be undertaken, to prepare a report indicating the individual 
or individuals who were, in its opinion, guilty, and the court before 
which prosecutions should proceed. 

This Sub-Commission selected Mr. Lansing as its Chairman. 

When the reports of the Sub-Commissions had been considered, 
a committee, composed of Mr. Rolin-Jaequemyns, Sir Ernest Pollock 
and Mr. M. d’Amelio was appointed to draft the report of the 
Commission. This committee was assisted by Mr. A. de Lapradelle 
and Lieutenant-Colonel O. M. Biggar. 

The Commission has the honor to submit its report to the Pre- 
liminary Peace Conference. The report was adopted unanimously 
subject to certain reservations by the United States of America and 
certain other reservations by Japan. The United States Delegation 
has set forth its reservations and the reasons therefor in a memoran- 
dum attached hereto (Annex II) and the same course has been taken 
by the Japanese Delegation (Annex III). 


Cuapter I 


RESPONSIBILITY OF THE AUTHORS OF THE WAR 


On the question of the responsibility of the authors of the war, 
the Commission, after having examined a number of official docu- 
ments relating to the origin of the World War, and to the violations 
of neutrality and of frontiers which accompanied its inception, has 
determined that the responsibility for it lies wholly upon the Powers 
which declared war in pursuance of a policy of aggression, the 
concealment of which gives to the origin of this war the character 
of a dark conspiracy against the peace of Europe. 

This responsibility rests first on Germany and Austria, secondly 
on Turkey and Bulgaria. The responsibility is made all the graver 
by reason of the violation by Germany and Austria of the neutrality 
of Belgium and Luxemburg, which they themselves had guaranteed. 
It is increased, with regard to both France and Serbia, by the 
violation of their frontiers before the declaration of war. 
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I.—PREMEDITATION OF THE WAR 


A.—Germany and Austria 


Many months before the crisis of 1914 the German Emperor had 
ceased to pose as the champion of peace. Naturally believing in 
the overwhelming superiority of his army, he openly showed his 
enmity towards France. General von Moltke said to the King of 
the Belgians: ‘‘This time the matter must be settled.’’ In vain the 
King protested. The Emperor and his Chief of Staff remained no 
less fixed in their attitude.' 

On the 28th June, 1914, occurred the assassination at Sarajevo 
of the heir-apparent of Austria. ‘‘It is the act of a little group of 
madmen,’’ said Francis Joseph.* The act, committed as it was by 
a subject of Austria-Hungary on Austro-Hungarian territory, could 
in no wise compromise Serbia, which very correctly expressed its 
condolences* and stopped public rejoicings in Belgrade. If the 
Government of Vienna thought that there was any Serbian com- 
plicity, Serbia was ready* to seek out the guilty parties. But this 
attitude failed to satisfy Austria and still less Germany, who, after 
their first astonishment had passed, saw in this royal and national 
misfortune a pretext to initiate war. 

At Potsdam a ‘‘ decisive consultation’’ took place on the 5th July, 
1914.° Vienna and Berlin decided upon this plan: ‘‘Vienna will 
send to Belgrade a very emphatic ultimatum with a very short 
limit of time.’” 

The Bavarian Minister, von Lerchenfeld, said in a confidential 
despatch dated the 18th July, 1914, the facts stated in which have 
never been officially denied: ‘‘It is clear that Serbia cannot accept 
the demands, which are inconsistent with the dignity of an inde- 
pendent state.’’* Count Lerchenfeld reveals in this report that, 

1 Yellow Book, M. Cambon to M. Pichon, 22nd November, 1913. 

2 Message to his people. 

8 Serbian Blue Book, page 30. 

4 Yellow Book, No. 15, M. Cambon to M. Bienvenu Martin, 21st July, 1914. 

5 Lichnowsky Memoir. 


6 Dr. Muehlon’s Memoir. 
7 Report of the 18th July, 1914. 
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at the time it was made, the ultimatum to Serbia had been jointly 
decided upon by the Governments of Berlin and Vienna; that 
they were waiting to send it until President Poinearé and M. Viviani 
should have left for St. Petersburg; and that no illusions were 
cherished, either at Berlin or Vienna, as to the consequences which 
this threatening measure would involve. It was perfectly well known 
that war would be the result. 

The Bavarian Minister explains, moreover, that the only fear of 
the Berlin Government was that Austria-Hungary might hesitate 
and draw back at the last minute, and that on the other hand Serbia, 
on the advice of France and Great Britain, might yield to the 
pressure put upon her. Now, ‘‘the Berlin Government considers 
that war is necessary.’’ Therefore, it gave full powers to Count 
Berchtold, who instructed the Ballplatz on the 18th July, 1914, to 
negotiate with Bulgaria to induce her to enter into an alliance and 
to participate in the war. 

In order to mask this understanding, it was arranged that the 
Emperor should go for a cruise in the North Sea, and that the 
Prussian Minister of War should go for a holiday, so that the Imperial 
Government might pretend that events had taken it completely by 
surprise. 

Austria suddenly sent Serbia an ultimatum that she had carefully 
prepared in such a way as to make it impossible to accept. Nobody 
could be deceived; ‘‘the whole world understands that this ulti- 
matum means war.’’*® According to M. Sazonof, ‘‘ Austria-Hungary 
wanted to devour Serbia.’’ ® 

M. Sazonof asked Vienna for an extension of the short time limit 
of forty-eight hours given by Austria to Serbia for the most serious 
decision in its history.2° Vienna refused the demand. On the 24th 
and 25th July England and France multiplied their efforts to per- 
suade Serbia to satisfy the Austro-Hungarian demands. Russia threw 
in her weight on the side of conciliation.” 

Contrary to the expectation of Austria-Hungary and Germany, 


8 Lichnowsky Memoir. 


535 ee 9 Austro-Hungarian Red Book, No. 16. 


10 Blue Book, No. 26. 
11 Yellow Book, No. 36; Blue Book, Nos. 12, 46, 55, 65, 94, 118. 
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Serbia yielded. She agreed to all the requirements of the ultimatum, 
subject to the single reservation that, in the judicial inquiry which 
she would commence for the purpose of seeking out the guilty parties, 
the participation of Austrian officials would be kept within the 
limits assigned by international law. ‘‘If the Austro-Hungarian 
Government is not satisfied with this,’’ Serbia declared she was ready 
‘*to submit to the decision of The Hague Tribunal.’’ ™” 

A quarter of an hour before the expiration of the time limit, 
at 5.45 on the 25th, M. Pachich, the Serbian Minister of Foreign 
Affairs, delivered this reply to Baron Geisl, the Austro-Hungarian 
Minister. On M. Pachich’s return to his own office he found awaiting 
him a letter from Baron Geisl saying that he was not satisfied with 
the reply. At 6.30 the latter had left Belgrade, and even before he 
had arrived at Vienna, the Austro-Hungarian Government had 
handed his passports to M. Yovanovitch, the Serbian Minister, and 
had prepared thirty-three mobilization proclamations, which were 
published on the following morning in the Budapesti Kozléni, the 
official gazette of the Hungarian Government. On the 27th Sir 
Maurice de Bunsen telegraphed to Sir Edward Grey: ‘‘This country 
has gone wild with joy at the prospect of war with Serbia.’’** At 
midday on the 28th Austria declared war on Serbia. On the 29th 
the Austrian Army commenced the bombardment of Belgrade, and 
made its dispositions to cross the frontier. 

The reiterated suggestions of the Entente Powers with a view to 
finding a peaceful solution of the dispute only produced evasive 
replies on the part of Berlin or promises of intervention with the 
Government of Vienna without any effectual steps being taken. 

On the 24th of July Russia and England asked that the Powers 
should be granted a reasonable delay in which to work in concert 
for the maintenance of peace. Germany did not join in this request.** 

On the 25th July Sir Edward Grey proposed mediation by four 
Powers (England, France, Italy and Germany). France’ and 

12 Yellow Book, No. 46. 
18 Blue Book, No. 41. 


14 Russian Orange Book, No. 4; Yellow Book, No. 43. 
15 Yellow Book, No. 70. 
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Italy’® immediately gave their concurrence. Germany’ refused, 
alleging that it was not a question of mediation but of arbitration, 
as the conference of the four Powers was called to make proposals, 
not to decide. 

On the 26th July Russia proposed to negotiate directly with 
Austria. Austria refused.'* 

On the 27th July England proposed a European conference. 
Germany refused.*® 

On the 29th July Sir Edward Grey asked the Wilhelmstrasse to 
be good enough to ‘‘suggest any method by which the influence of 
the four Powers could be used together to prevent a war between 
Austria and Russia.’’*° She was asked herself to say what she 
desired.** Her reply was evasive.** 

On the same day, the 29th July, the Czar Nicholas II despatched 
to the Emperor William II a telegram suggesting that the Austro- 
Serbian problem should be submitted to The Hague Tribunal. This 
suggestion received no reply. This important telegram does not 
appear in the German White Book. It was made public by the 
Petrograd Official Gazette (January, 1915). 

The Bavarian Legation, in a report dated the 3lst July, declared 
its conviction that the efforts of Sir Edward Grey to preserve peace 
would not hinder the march of events.*® 

As early as the 21st July German mobilization had commenced 
by the reeall of a certain number of classes of the reserve,** then of 
German officers in Switzerland,*> and finally of the Metz garrison 
on the 25th July.2® On the 26th July the German fleet was called 
back from Norway.”’ 

16 Yellow Book, No. 72; Blue Book, No. 49. 

17 Blue Book, No. 43. 

18 Yellow Book, No. 54. 

19 Ibid., Nos. 68 and 73. 

20 Ibid., No. 97; Blue Book, No. 84. 

21 Blue Book, No. 111. 

22 Yellow Book, 97, 98 and 109. 

23 Second Report of Count Lerchenfeld, Bavarian Plenipotentiary at Berlin, 
published on the instructions of Kurt Eisner. 


24 Yellow Book, No. 15. 26 Ibid., No. 106. 
25 Ibid., No. 60. 27 Ibid., No. 58. 
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The Entente did not relax its conciliatory efforts, but the German 
Government systematically brought all its attempts to nought. When 
Austria consented for the first time on the 31st July to discuss the 
contents of the Serbian note with the Russian Government and the 
Austro-Hungarian Ambassador received orders to ‘‘econverse’’ with 
the Russian Minister of Foreign Affairs,** Germany made any nego- 
tiation impossible by sending her ultimatum to Russia. Prince Lich- 
nowsky wrote that ‘‘a hint from Berlin would have been enough to 
decide Count Berehtold to content himself with a diplomatic suc- 
cess and to declare that he was satisfied with the Serbian reply, but 
this hint was not given. On the contrary they went forward towards 

On the Ist August the German Emperor addressed a telegram to 
the King of England® containing the following sentence: ‘‘The 
troops on my frontier are, at this moment, being kept back by 
telegraphic and telephonic orders from crossing the French frontier.’’ 

Now, war was not declared till two days after that date, and as 
the German mobilization orders were issued on that same day, the 
Ist August, it follows that, as a matter of fact, the German army 
had been mobilized and concentrated in pursuance of previous orders. 

The attitude of the Entente nevertheless remained still to the very 
end so conciliatory that, at the very time at which the German 
fleet was bombarding Libau, Nicholas II gave his word of honor 
to William II that Russia would not undertake any aggressive action 
during the pourparlers,*' and that when the German troops com- 
meneed their march across the French frontier M. Viviani tele- 
graphed to all the French Ambassadors ‘‘we must not stop working 
for accommodation.’”’ 

On the 3rd August von Schoen went to the Quai d’Orsay with 
the declaration of war against Franee. Lacking a real cause of 
complaint, Germany alleged, in her declaration of war, that bombs 
had been dropped by French aeroplanes in various districts in Ger- 


28 Blue Book, No. 133; Red Book, No. 55. 

2% Lichnowsky Memoir, p. 1. 

‘0 White Book, Anlage 32; Yellow Book, Annex II bis, No. 2. 

31 Telegram from Nicholas II to William II; Yellow Book, No. 6, Annex V. 
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many. This statement was entirely false. Moreover, it was either 
later admitted to be so** or no particulars were ever furnished by 
the German Government. 

Moreover, in order to be manifestly above reproach, France was 
careful to withdraw her troops 10 kilom. from the German frontier. 
Notwithstanding this precaution, numerous officially established vio- 
lations of French territory preceded the declaration of war.** 

The provocation was so flagrant that Italy, herself a member of 
the Triple Alliance, did not hesitate to declare that in view of the 
aggressive character of the war the casus faderis ceased to apply.** 


B.—Turkey and Bulgaria 


The conflict was, however, destined to become more widespread 
and Germany and Austria were joined by allies. 

Since the Balkan War the Young Turk Government had been 
drawing nearer and nearer Germany, whilst Germany on her part 
had constantly been extending her activities at Constantinople. 

A few months before war broke out, Turkey handed over the 
command of her military and. naval forces to the German General 
Liman von Sanders and the German Admiral Souchon. 

In August, 1914, the former, acting under orders from the Gen- 
eral Headquarters at Berlin, caused the Turkish Army to begin 


mobilizing.* 
Finally, on the 4th August, the understanding between Turkey 
and Germany was definitely formulated in an alliance.** The con- 


32 Statement of the Municipality of Nuremburg, dated the 3rd April, 1916. 

38 Patrols of various strengths crossed the French frontier at fifteen points, 
one on the 30th July at Xures, eight on the 2nd August, and the others on the 
3rd August, before war was declared. The French troops lost one killed and 
several wounded. The enemy left on French territory four killed, one of whom 
was an Officer, and seven prisoners. At Suarce, on the 2nd August, the enemy 
carried off nine inhabitants, twenty-five horses, and thirteen carriages. Four 
incursions by German dirigibles took place between the 25th July and the Ist 
August. Finally, German aeroplanes flew over Lunéville on the 3rd August, 
before the declaration of war, and dropped six bombs. (Yellow Book, Nos. 106, 
136, 139, etc.) 3 

34 Yellow Book, No. 124. | 

35 H. Morgenthau, Secrets of the Bosphorus, London, 1918, pp. 39, 40. 

36 German White Book, 1913, 1917, Nos. 19 and 20. 
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sequence was that when the Goeben and the Breslau took refuge in 
the Bosphorus, Turkey closed the Dardanelles against the Entente 
squadrons and war followed. 


On the 14th October, 1915, Bulgaria declared war on Serbia, 
which country had been at war with Austria since the 28th July, 
1914, and had been attacked on all fronts by a large Austro-German 
army since the 6th October, 1915. Serbia had, however, committed 
no act of provocation against Bulgaria. 

Serbia never formulated any claim against Bulgaria during the 
negotiations which took place between the Entente Powers and Bul- 
garia prior to the latter’s entry into the war. On the contrary, 
she was offering herself ready to make certain territorial concessions 
to Bulgaria in order to second the efforts of the Entente Powers to 
induce Bulgaria to join them. According to Count Lerchenfeld’s 
reports, however, Bulgaria had begun negotiations with the Central 
Powers as early as the 18th July, 1914, with a view to entering the 
war on their side. In April, 1915, the Bulgars made an armed 
attack against Serbia near Valandovo and Struvmitza, where a real 
battle was fought on Serbian territory. Being defeated, the Bulgars 
retired, ascribing this act of aggression to some comitadjis. An 
international commission (composed of representatives of the En- 
tente) discovered, however, that there had been Bulgarian regular 
officers and soldiers among the dead and the prisoners.*’ 

On the 6th September, 1915, Bulgaria and Austria-Hungary con- 
cluded a treaty which recited that they had agreed to undertake 
common military action against Serbia and by which Austria-Hun- 
gary guaranteed to Bulgaria certain accretions of territory at Serbia’s 
expense, and also agreed, jointly with Germany, to make to the 
Bulgarian Government a war loan of 200,000,000 fr., to be increased 
if the war lasted more than four months.** Even after this, M. 
Malinoff, one of the former Prime Ministers of Bulgaria, took part 
in negotiations with the Entente, and, while these negotiations were 

87 Memorandum I of the Serbian Delegation, Chapter II, para. c. 


88 Treaty between Bulgaria and Austria-Hungary, dated the 24th August, 
1915 (furnished by the Serbian Delegation). 
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continuing, Bulgaria, on the 23rd September, mobilized, ostensibly 
to defend her neutrality. 

No sooner had the army been mobilized and concentrated and 
Bulgarian forces massed on the whole length of the Serbian frontier, 
than the Bulgarian Government openly and categorically repudiated 
M. Malinoff, stating that he was in no way qualified to commit 
Bulgaria, and that he deserved ‘‘to be subjected to the utmost rigor 
of his country’s laws for his conduct on that occasion.’’ Some days 
later, Austro-German troops crossed the Danube and began to invade 
Serbia. 

As soon as the Serbian troops began to retire, the Bulgars, on 
the pretext that the former had violated their frontier, launched 
the attack which eventually led to the complete subjugation of Serbia. 

Two documents in the possession of the Serbian Government 
prove that this incident on the frontier was ‘‘arranged’’ and repre- 
sented as a Serbian provocation. On the 10th October, 1915, the 
Secretary-General to the Foreign Office at Sofia, at the request of 
the Bulgarian Minister for Foreign Affairs, sent the following com- 
munieation to Count Tarnovski, Austro-Hungarian Minister at Sofia: 
‘‘In order to divest the attack on Serbia of the appearance of a 
preconceived plot, we shall, this evening or to-morrow morning, pro- 
voke a frontier incident in some uninhabited region.’’*® Also, on 
the 12th October, 1915, Count Tarnovski sent the following telegram 
to Vienna: ‘‘The Generalissimo informs me that the desired incident 
on the Serbian frontier was arranged yesterday.’’ *° 

Bulgaria, in fact, first attacked on the 12th October, 1915, two 
days before the declaration of war on Serbia, which took place on 
the 14th October, 1915. That this was the case does not prevent 
Bulgaria from asserting that the Serbs first crossed her frontier. 

The above sequence of events proves that Bulgaria had premedi- 
tated war against Serbia, and perfidiously brought it about. 


By means of German agents Enver Pasha and Talaat Pasha had, 
since the spring of 1914, been aware of the Austro-German plan, 


39 Memorandum I of the Serbian Delegation, Chapter II, para. c. 
40 [bid. 
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i.e., an attack by Austria against Serbia, the intervention by Ger- 
many against France, the passage through Belgium, the occupation 
of Paris in a fortnight, the closing of the Straits by Turkey, and 
the readiness of Bulgaria to take action. 

The Sultan acknowledged this plot to one of his intimates. It 
was indeed nothing but a plot engineered by heads of four states 
against the independence of Serbia and the peace of Europe.*' 


CONCLUSIONS 


1. The war was premeditated by the Central Powers together with 
their Allies, Turkey and Bulgaria, and was the result of acts 
deliberately committed in order to make it unavoidable. 

2. Germany, in agreement with Austria-Hungary, deliberately worked 
to defeat all the many conciliatory proposals made by the 
Entente Powers and their repeated efforts to avoid war. 


I].—VIOLATION OF THE NEUTRALITY OF BELGIUM AND LUXEMBURG 


A.—Belgium 


Germany is burdened by a specially heavy responsibility in 
respect of the violation of the neutrality of Belgium and Luxem- 
burg. Article 1 of the Treaty of London of the 19th April, 1839, 
after declaring that Belgium should form a “perpetually neutral 
State,” had placed this neutrality under the protection of Austria, 
France, Great Britain, Russia and Prussia. On the 9th August, 
1870, Prussia had declared “her fixed determination to respect Bel- 
vian neutrality.” On the 22nd July, 1870, Bismarck wrote to the 
Belgian Minister at Paris, “This declaration is rendered superfluous 
by existing treaties.” 

It may be of interest to recall that the attributes of neutrality 
were specifically defined by the fifth Hague Convention, of the 18th 
October, 1907. That convention was declaratory of the law of na- 
tions, and contained these provisions—“The territory of neutral 


41 Basri, L’Orient débalkenisé, Chapter II (Paris, 1919). 
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Powers is inviolable’’ (Article 1). ‘‘Belligerents are forbidden to 
move troops or convoys, whether of munitions of war or of supplies, 
across the territory of a neutral Power’’ (Article 2). ‘‘The fact of 
a neutral Power resisting, even by force, attempts against its neu- 
trality cannot be regarded as a hostile act’’ (Article 10). 

There can be no doubt of the binding force of the treaties which 
guaranteed the neutrality of Belgium. There is equally no doubt 
of Belgium’s sincerity or of the sincerity of France in their recogni- 
tion and respect of this neutrality. 

On the 29th July, 1914, the day following the declaration of war 
by Austria-Hungary against Serbia, Belgium put her army on its 
reinforced peace strength, and so advised the Powers by which her 
neutrality was guaranteed and also Holland and Luxemburg.* 

On the 31st July the French Minister at Brussels visited the 
Belgian Minister of Foreign Affairs to notify him of the state of war 
proclaimed in Germany, and he spontaneously made the following 
statement: ‘‘I seize this opportunity to declare that no incursion 
of French troops into Belgium will take place, even if considerable 
forces are massed upon the frontiers of your country. France does 
not wish to incur the responsibility, so far as Belgium is concerned, 
of taking the first hostile act. Instructions in this sense will be 
given to the French authorities.’’ * 

On the Ist August, the Belgian Army was mobilized.** 

On the 31st July, the British Government had asked the French 
and German Governments separately if they were each of them 
ready to respect the neutrality of Belgium, provided that no other 
Power violated it.** In notifying the Belgian Government on the 
same day of the action taken by the British Government, the British 
Minister added: ‘‘In view of existing treaties, I am instructed to 
inform the Belgian Minister for Foreign Affairs of the above, and 
to say that Sir Edward Grey presumes that Belgium will do her 
utmost to maintain her neutrality, and that she desires and expects 
that the other Powers will respect and maintain it.’’*® The imme- 
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diate and quite definite reply of the Belgian Minister of Foreign 
Affairs was that Great Britain and the other nations guaranteeing 
Belgian independence could rest assured that she would neglect no 
effort to maintain her neutrality.‘ 

On the same day, Paris and Berlin were officially asked the ques- 
tion to which reference was made in the British communication. At 
Paris the reply was categorical: ‘‘The French Government are re- 
solved to respect the neutrality of Belgium, and it would only be in 
the event of some other Power violating that neutrality that France 
might find herself under the necessity, in order to assure the defence 
of her own security, to act otherwise.’’ ** 

On the same day as this reply was made at Paris, the French 
Minister at Brussels made the following communication to M. Davig- 
non, the Belgian Minister of Foreign Affairs: ‘‘I am authorized to 
declare that, in the event of an international war, the French Govern- 
ment, in accordance with the declarations they have always made, 
will respect the neutrality of Belgium. In the event of this neu- 
trality not being respected by another Power, the French Govern- 
ment, to secure their own defence, might find it necessary to modify 
their attitude.’’ * 

It was decided that this communication should forthwith be 
made to the Belgian press. 

Meanwhile the attitude of the German Government remained 
enigmatic. At Brussels the German Minister, Herr von Below, made 
efforts in his discussions to maintain confidence ;°° but at Berlin, in 
reply to the question which had been officially asked by the British 
Government, the Secretary of State informed the British Ambassador 
that ‘‘he must consult the Emperor and the Chancellor before he 
could possibly answer.’’ ** 

On the 2nd August, in the course of the day, Herr von Below 
insisted to the Belgian Minister, M. Davignon, upon the feelings of 
security which Belgium had the right to entertain towards her eastern 
neighbor,®? and on the same day, at 7 o’clock in the evening, he 

47 Grey Book I, No. 11. 50 Ibid., No. 19. 
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sent him a ‘‘very confidential’’ note, which was nothing more than 
an ultimatum claiming free passage for German troops through Bel- 
gian territory.** 

It was impossible to be under any delusion as to the purely 
imaginary character of the reason alleged by the German Govern- 
ment in support of its demand. It pretended that it had reliable 
information leaving ‘‘no doubt as to the intention of France to 
move through Belgian territory’’ against Germany, and consequently 
had notified its decision to direct its forees to enter Belgium.** 

The facts themselves supply the answer to the German allegation 
that France intended to violate Belgian neutrality. According to 
the French plan of mobilization, the French forces were being con- 
eentrated at that very moment on the German frontier, and it was 
necessary, by reason of the situation created by the German violation 
of Belgian territory, to modify the arrangements for their transport. 

In the meantime, at seven o’clock in the morning of the 3rd 
August, at the expiration of the time limit fixed by the ultimatum, 
3elgium had sent her reply to the German Minister. Affected 
neither by Germany’s promises nor her threats, the Belgian Govern- 
ment boldly declared that an attack upon Belgian independence 
would constitute a flagrant violation of international law. ‘‘No 
strategic interest justifies such a violation of law. The Belgian 
Government, if they were to accept the proposals submitted to 
them, would sacrifice the honor of the nation and betray their duty 
towards Europe.’’ In conclusion, the Belgian Government declared 
that they were ‘‘firmly resolved to repel by all the means in their 
power every attack upon their rights.’’ °° 

Even on the 3rd August, Belgium refused to appeal to the guaran- 
tee of the Powers until there was an actual violation of territory.” 
It was only on the 4th August, after German troops had entered 
Belgian territory, that the Belgian Government sent his passports 
to Herr von Below,*’ and it then appealed to Great Britain, France 
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and Russia to co-operate as guaranteeing Powers in the defence of 
her territory.*® 

At this point it may be recalled that the pretext invoked by 
Germany, in justification of the violation of Belgian neutrality, and 
the invasion of Belgian territory, seemed to the German Government 
itself of so little weight, that in Sir Edward Goschen’s conversations 
with the German Chaneellor, von Bethmann Hollweg, and with von 
Jagow, the Secretary of State, it was not a question of aggressive 
French intentions, but a ‘‘matter of life and death to Germany to 
advance through Belgium and violate the latter’s neutrality,’’ and 
of ‘‘a scrap of paper.’’*’ Further, in his speech on the 4th August, 
the German Chancellor made his well-known avowal: ‘‘ Necessity 
knows no law. Our troops have oceupied Luxemburg, and perhaps 
have already entered Belgian territory. Gentlemen, that is a breach 
of international law. ... We have been obliged to refuse to pay 
attention to the justifiable protests of Belgium and Luxemburg. The 
wrong—I speak openly—the wrong we are thereby committing we 
will try to make good as soon as our military aims have been attained. 
He who is menaced, as we are, and is fighting for his all can only 
consider how he is to hack his way through.’’ To this avowal of the 
German Chaneellor there is added the overwhelming testimony of 
Count von Lerchenfeld, who stated in a report of the 4th August, 
1914, that the German General Staff considered it ‘‘neeessary to cross 
Belgium: France ean only be successfully attacked from that side. 
At the risk of bringing about the intervention of England, Germany 
eannot respect Belgian neutrality.’’ °° 

As for the Austrian Government, it waited until the 28th August 
to declare war against Belgium,*' but as early as the middle of the 
month ‘‘the motor batteries sent by Austria have proved their ex- 
cellence in the battles around Namur,’’ “? as appears from a proeclama- 
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tion of the German general who at the time was in command of the 
fortress of Liége, which German troops had seized. Consequently, 
the participation of Austria-Hungary in the violation of Belgian 
neutrality is aggravated by the fact that she took part in that viola- 
tion without any previous declaration of war. 


B.—Luzxemburg 


The neutrality of Luxemburg was guaranteed by Article 2 of the 
Treaty of London, 11th May, 1867, Prussia and Austria-Hungary 
being two of the guarantor Powers. On the 2nd August, 1914, 
German troops penetrated the territory of the Grand Duchy. Mr. 
Eyschen, Minister of State of Luxemburg, immediately made an 
energetic protest.®* 

The German Government alleged ‘‘that military measures had 
become inevitable, because trustworthy news had been received that 
French forees were marching on Luxemburg.’’ This allegation was 
at once refuted by Mr. Eyschen.* 


CONCLUSION 


The neutrality of Belgium, guaranteed by the treaties of the 19th 
April, 1839, and that of Luxemburg, guaranteed by the treaty of the 
11th May, 1867, were deliberately violated by Germany and Austria- 


Hungary. 
CuaprTer II 


VIOLATIONS OF THE LAWS AND CUSTOMS OF WAR 


On the second point submitted by the Conference, the facts as 
to breaches of the laws and customs of war committed by the forces 
of the German Empire and their allies on land, on sea, and in the air, 
during the present war, the Commission has considered a large num- 
ber of documents. The Report of the British Commission drawn up 
by Lord Bryce, the labors of the French Commission presided over 
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by M. Payelle, the numerous publications of the Belgian Govern- 
ment, the Memorandum submitted by the Belgian Delegation, the 
Memorandum of the Greek Delegation, the documents lodged by the 
Italian Government, the formal denunciation by the Greeks at the 
Conference of the crimes committed against Greek populations by 
the Bulgars, Turks and Greeks, the Memorandum of the Serbian 
Delegation, the Report of the Inter-Allied Commission on the viola- 
tions of the Hague Conventions and of international law in general, 
committed between 1915 and 1918 by the Bulgars in occupied Serbia, 
the summary of the Polish Delegation, together with the Roumanian 
and Armenian Memoranda, supply abundant evidence of outrages 
of every description committed on land, at sea, and in the air, 
against the laws and customs of war and of the laws of humanity. 

In spite of the explicit regulations, of established customs, and of 
the clear dictates of humanity, Germany and her allies have piled 
outrage upon outrage. Additions are daily and continually being 
made. By way of illustration a certain number of examples have 
been collected in Annex I.* It is impossible to imagine a list of 
eases so diverse and so painful. Violations of the rights of com- 
batants, of the rights of civilians, and of the rights of both, are 
multiplied in this list of the most cruel practices which primitive 
barbarism, aided by all the resources of modern science, could devise 
for the execution of a system of terrorism carefully planned and 
carried out to the end. Not even prisoners, or wounded, or women, 
or children have been respected by belligerents who deliberately 
sought to strike terror into every heart for the purpose of repressing 
all resistance. Murders and massacres, tortures, shields formed of 
living human beings, collective penalties, the arrest and execution 
of hostages, the requisitioning of services for military purposes, the 
arbitrary destruction of public and private property, the aerial bom- 
bardment of open towns without there being any regular siege, the 
destruction of merchant ships without previous visit and without 
any precautions for the safety of passengers and crew, the massacre 
of prisoners, attacks on hospital ships, the poisoning of springs and 
of wells, outrages and profanations without regard for religion or 
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the honor of individuals, the issue of counterfeit money reported 
by the Polish Government, the methodical and deliberate destruction 
of industries with no other object than to promote German economic 
supremacy after the war, constitute the most striking list of crimes 
that has ever been drawn up to the eternal shame of those who com- 
mitted them. The facts are established. They are numerous and so 
vouched for that they admit of no doubt and ery for justice. The 
Commission, impressed by their number and gravity, thinks there 
are good grounds for the constitution of a special commission, to 
eollect and classify all outstanding information for the purpose of 
preparing a complete list of the charges under the following heads: 


The following is the list arrived at: 


(1) Murders and massacres; systematic terrorism. 

2) Putting hostages to death. 

(3) Torture of civilians. 

(4) Deliberate starvation of civilians. 

(5) Rape. 

(6) Abduction of girls and women for the purpose of enforced 
prostitution. 

(7) Deportation of civilians. 

(8) Internment of civilians under inhuman conditions. 

(9) Forced labor of civilians in connection with the military 
operations of the enemy. 

(10) Usurpation of sovereignty during military occupation. 

(11) Compulsory enlistment of soldiers among the inhabitants 
of occupied territory. 

(12) Attempts to denationalize the inhabitants of occupied 
territory. 

(13) Pillage. 

(14) Confiscation of property. 

(15) Exaction of illegitimate or of exorbitant contributions 
and requisitions. 

(16) Debasement of the currency, and issue of spurious cur- 
rency. 

(17) Imposition of collective penalties. 
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(18) Wanton devastation and destruction of property. 

(19) Deliberate bombardment of undefended places. 

(20) Wanton destruction of religious, charitable, educational, 

and historie buildings and monuments. 

(21) Destruction of merchant ships and passenger vessels with- 
out warning and without provision for the safety of 
passengers or crew. 

Destruction of fishing boats and of relief ships. 

Deliberate bombardment of hospitals. 

Attack on and destruction of hospital ships. 

3reach of other rules relating to the Red Cross. 

Use of deleterious and asphyxiating gases. 

Use of explosive or expanding bullets, and other inhuman 


appliances. 
(28) Directions to give no quarter. 
(29) Ill-treatment of wounded and prisoners of war. 
(30) Employment of prisoners of war on unauthorized works. 
(31) Misuse of flags of truce. 
(32) Poisoning of wells. 


The Commission desires to draw attention to the fact that the 
offences enumerated and the particulars given in Annex I are not 
regarded as complete and exhaustive; to these such additions ean 
from time to time be made as may seem necessary. 


CONCLUSIONS 


1. The war was carried on by the Central Empires together with 
their allies, Turkey and Bulgaria, by barbarous or illegitimate methods 
in violation of the established laws and customs of war and the 
elementary laws of humanity. 

2. A commission should be created for the purpose of collecting 
and classifying systematically all the information already had or to 
be obtained, in order to prepare as complete a list of facts as possible 
concerning the violations of the laws and customs of war committed 
by the forces of the German Empire and its Allies, on land, on sea 
and in the air, in the course of the present war. 
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Cuapter III 
PERSONAL RESPONSIBILITY 


The third point submitted by the Conference is thus stated: 


The degree of responsibility for these offences attaching to 
particular members of the enemy forces, including members of 
the General Staffs and other individuals, however highly 


placed. 


For the purpose of dealing with this point, it is not necessary to 
wait for proof attaching guilt to particular individuals. It is quite 
elear from the information now before the Commission that there 
are grave charges which must be brought and investigated by a 
court against a number of persons. 

In these circumstances, the Commission desire to state expressly 
that in the hierarchy of persons in authority, there is no reason why 
rank, however exalted, should in any circumstances protect the holder 
of it from responsibility when that responsibility has been established 
before a properly constituted tribunal. This extends even to the 
ease of heads of states. An argument has been raised to the con- 
trary based upon the alleged immunity, and in particular the alleged 
inviolability, of a sovereign of a state. But this privilege, where it is 
recognized, is one of practical expedience in municipal law, and is 
not fundamental. However, even if, in some countries, a sovereign 
is exempt from being prosecuted in a national court of his own coun- 
try the position from an international point of view is quite different. 

We have later on in our Report proposed the establishment of 
a high tribunal composed of judges drawn from many nations, and 
included the possibility of the trial before that tribunal of a former 
head of a state with the consent of that state itself secured by articles 
in the Treaty of Peace. If the immunity of a sovereign is claimed 
to extend beyond the limits above stated, it would involve laying 
down the principle that the greatest outrages against the laws and 
customs of war and the laws of humanity, if proved against him, 
could in no circumstances be punished. Such a conclusion would 
shock the conscience of civilized mankind. 
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In view of the grave charges which may be preferred against— 
to take one case—the ex-Kaiser—the vindication of the principles 
of the laws and customs of war and the laws of humanity which 
have been violated would be incomplete if he were not brought to 
trial and if other offenders less highly placed were punished. More- 
over, the trial of the offenders might be seriously prejudiced if they 
attempted and were able to plead the superior orders of a sovereign 
against whom no steps had been or were being taken. 

There is little doubt that the ex-Kaiser and others in high author- 
ity were cognizant of and could at least have mitigated the barbarities 
committed during the course of the war. A word from them would 
have brought about a different method in the action of their subor- 
dinates on land, at sea and in the air. 

We desire to say that civil and military authorities cannot be 
relieved from responsibility by the mere fact that a higher authority 
might have been convicted of the same offence. It will be for the 
court to decide whether a plea of superior orders is sufficient to 
acquit the person charged from responsibility. 


CONCLUSION 


All persons belonging to enemy countries, however high their post- 
tion may have been, without distinction of rank, including Chiefs of 
States, who have been guilty of offences against the laws and customs 
of war or the laws of humanity, are liable to criminal prosecution. 


CuaptTer IV 


CONSTITUTION AND PROCEDURE OF AN APPROPRIATE TRIBUNAL 
The fourth point submitted to the Commission is stated as follows: 


The constitution and procedure of a tribunal appropriate for 
the trial of these offences (crimes relating to the war). 


On this question the Commission is of opinion that, having regard 
to the multiplicity of crimes committed by those Powers which a 
short time before had on two occasions at The Hague protested their 
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reverence for right and their respect for the principles of humanity,” 
the publie conscience insists upon a sanction which will put clearly 
in the light that it is not permitted cynically to profess a disdain 
for the most sacred laws and the most formal undertakings. 


Two classes of culpable acts present themselves: 

(a) Aets which provoked the world war and accompanied its 
inception. 

(b) Violations of the laws and customs of war and the laws of 
humanity. 

(a) Acts which Provoked the World War and Accompanied Its 
Ineeption. 

In this class the Commission has considered acts not strictly war 
crimes, but aets which provoked the war or accompanied its incep- 
tion, such, to take outstanding examples, as the invasion of Luxem- 
burg and Belgium. 

The premeditation of a war of aggression, dissimulated under 
a peaceful pretence, then suddenly declared under false pretexts, 
is conduct which the public conscience reproves and which history 
will condemn, but by reason of the purely optional character of 
the institutions at The Hague for the maintenance of peace (Inter- 
national Commission of Inquiry, Mediation and Arbitration) a war 
of aggression may not be considered as an act directly contrary 
to positive law, or one which ean be successfully brought before 
a tribunal such as the Commission is authorized to consider under 
its terms of reference. 

Further, any inquiry into the authorship of the war must, to 
be exhaustive, extend over events that have happened during many 
years in different European countries, and must raise many difficult 

65 See the declaration of Baron Marschall von Bieberstein, who, speaking at 


the Hague Conference of 1907 with regard to submarine mines, used the following 
expressions: “Military operations are not governed solely by stipulations of 
international law. There are other factors. Conscience, good sense, and the sense 
of duty imposed by the principles of humanity will be the surest guides for the 
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The officers of the German Navy, I loudly proclaim it, will always fulfil in the 
strictest fashion the duties which emanate from the unwritten law of humanity 
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and complex problems which might be more fitly -investigated by 
historians and statesmen than by a tribunal appropriate to the 
trial of offenders against the laws and customs of war. The need 
of prompt action is from this point of view important. Any tribunal 
appropriate to deal with the other offences to which reference is 
made might hardly be a good court to discuss and deal decisively 
with such a subject as the authorship of the war. The proceedings 
and diseussions, charges and counter-charges, if adequately and 
dispassionately examined, might consume much time, and the 
result might conceivably confuse the simpler issues into which the 
tribunal will be charged to inquire. While this prolonged investiga- 
tion was proceeding some witnesses might disappear, the recollection 
of others would become fainter and less trustworthy, offenders 
might eseape, and the moral effect of tardily imposed punishment 
would be much less salutary than if punishment were inflicted while 
the memory of the wrongs done was still fresh and the demand 
for punishment was insistent. 

We therefore do not advise that the acts which provoked the 
war should be charged against their authors and made the subject 
of proceedings before a tribunal. 

There can be no doubt that the invasion of Luxemburg by the 
Germans was a violation of the Treaty of London of 1867. and 
also that the invasion of Belgium was a violation of the Treaties 
of 1839. These treaties secured neutrality for Luxemburg and Bel- 
gium and in that term were included freedom, independence and se- 
curity for the population living in those countries. They were 
contracts made between the high contracting parties to them, and in- 
volve an obligation which is recognized in international law. 

The Treaty of 1839 with regard to Belgium and that of 1867 
with regard to Luxemburg were deliberately violated, not by some 
outside Power, but by one of the very Powers which had undertaken 
not merely to respect their neutrality, but to compel its observance 
by any Power which might attack it. The neglect of its duty by the 
guarantor adds to the gravity of the failure to fulfil the undertaking 
given. It was the transformation of a security into a peril, of a de- 
fence into an attack, of a protection into an assault. It constitutes, 
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moreover, the absolute denial of the independence of states too weak 
to interpose a serious resistance, an assault upon the life of a nation 
which resists, an assault against its very existence while, before the 
resistance was made, the aggressor, in the guise of tempter, offered 
material compensations in return for the sacrifice of honor. The vio- 
lation of international law was thus an aggravation of the attack 
upon the independence of states which is the fundamental principle 
of international right. 

And thus a high-handed outrage was committed upon interna- 
tional engagements, deliberately, and for a purpose which cannot 
justify the conduct of those who were responsible. 

The Commission is nevertheless of opinion that no criminal 
charge can be made against the responsible authorities or individuals 
(and notably the ex-Kaiser) on the special head of these breaches of 
neutrality, but the gravity of these gross outrages upon the law of 
nations and international good faith is such that the Commission 
thinks they should be the subject of a formal condemnation by the 
Conference. 

CONCLUSIONS 

1. The acts which brought about the war should not be charged 
against their authors or made the subject of proceedings before a 
tribunal. 

2. On the special head of the breaches of the neutrality of Luxem- 
burg and Belgium, the gravity of these outrages upon the principles 
of the law of nations and upon international good faith is such that 
they should be made the subject of a formal condemnation by the 
Conference. 

3. On the whole case, including both the acts which brought about 
the war and those which accompanied its inception, particularly the 
violation of the neutrality of Belgium and Luxemburg, it would be 
right for the Peace Conference, in a matter so unprecedented, to 
adopt special measures, and even to create a special organ in order to 
deal as they deserve with the authors of such acts. 

4. It is desirable that for the future penal sanctions should be pro- 
vided for such grave outrages against the elementary principles of 
international law. 
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(b) Violations of the Laws and Customs of War and of the Laws 
of Humanity 


Every belligerent has, according to international law, the power 
and authority to try the individuals alleged to be guilty of the crimes 
of which an enumeration has been given in Chapter II on Violations 
of the Laws and Customs of War, if such persons have been taken 
prisoners or have otherwise fallen into its power. Each belligerent 
has, or has power to set up, pursuant to its own legislation, an ap- 
propriate tribunal, military or civil, for the trial of such cases. These 
courts would be able to try the ineriminated persons according to 
their own procedure, and much complication and consequent delay 
would be avoided which would arise if all such cases were to be 
brought before a single tribunal. 

There remain, however, a number of charges: 


(a) Against persons belonging to enemy countries who have com- 
mitted outrages against a number of civilians and soldiers 
of several Allied nations, such as outrages committed in 
prison camps where prisoners of war of several nations were 
congregated or the crime of forced labor in mines where 
prisoners of more than one nationality were forced to work; 

(b) Against persons of authority, belonging to enemy countries, 
whose orders were executed not only in one area or on one 
battle front, but whose orders affected the conduct of opera- 
tions against several of the Allied armies; 

(c) Against all authorities, civil or military, belonging to enemy 
countries, however high their position may have been, with- 
out distinction of rank, including the heads of states, who 
ordered, or, with knowledge thereof and with power to in- 
tervene, abstained from preventing or taking measures to 
prevent, putting an end to or repressing, violations of the 
laws or customs of war (it being understood that no such 
abstention should constitute a defence for the actual per- 
petrators) ; 

(d) Against such other persons belonging to enemy countries as, 
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having regard to the character of the offence or the law of 
any belligerent country, it may be considered advisable not 
to proceed before a court other than the high tribunal here- 
after referred to. 


For the trial of outrages falling under these four categories the 
Commission is of opinion that a high tribunal is essential and should 
be established according to the following plan: 


(1) 


(6) 


It shall be composed of three persons appointed by each of 
the following governments: The United States of America, 
the British Empire, France, Italy and Japan, and one 
person appointed by each of the following governments: 
Belgium, Greece, Poland, Portugal, Roumania, Serbia and 
Czecho-Slovakia. The members shall be selected by each 
eountry from among the members of their national courts or 
tribunals, civil or military, and now in existence or erected 
as indicated above. 

The tribunal shall have power to appoint experts to assist 
it in the trial of any particular case or class of cases. 

The law to be applied by the tribunal shall be ‘‘the principles 
of the law of nations as they result from the usages estab- 
lished among civilized peoples, from the laws of humanity 
and from the dictates of public conscience.’’ 

When the accused is found by the tribunal to be guilty, the 
tribunal shall have the power to sentence him to such punish- 
ment or punishments as may be imposed for such an offence 
or offences by any court in any country represented on the 
tribunal or in the country of the convicted person. 

The tribunal shall determine its own procedure. It shall have 
power to sit in divisions of not less than five members and 
to request any national court to assume jurisdiction for the 
purpose of inquiry or for trial and judgment. 

The duty of selecting the cases for trial before the tribunal 
and of directing and conducting prosecutions before it shall 
be imposed upon a Prosecuting Commission of five members, 
of whom one shall be appointed by the Governments of the 
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(7) 


(8) 


United States of America, the British Empire, France, Italy 
and Japan, and for the assistance of which any other govern- 
ment may delegate a representative. 

Applications by any Allied or Associated Government for 
the trial before the tribunal of any offender who has not been 
delivered up or who is at the disposition of some other Allied 
or Associated Government shall be addressed to the Prosecut- 
ing Commission, and a national court shall not proceed with 
the trial of any person who is selected for trial before the 
tribunal, but shall permit such person to be dealt with as 
directed by the Prosecuting Commission. 

No person shall be liable to be tried by a national court for 
an offence in respect of which charges have been preferred 
before the tribunal, but no trial or sentence by a court of an 
enemy country shall bar trial and sentence by the tribunal 
or by a national court belonging to one of the Allied or As- 


sociated States. 


CONCLUSIONS 


The Commission has consequently the honor to recommend: 


1. That a high tribunal be constituted as above set out. 
2. That it shall be provided by the treaty of peace: 


(a) 


(b) 


(7) 


That the enemy governments shall, notwithstanding that 
peace may have been declared, recognize the jurisdiction of 
the national tribunals and the high tribunal, that all enemy 
persons alleged to have been guilty of offences against the 
laws and customs of war and the laws of humanity shall be 
excluded from any amnesty to which the belligerents may 
agree, and that the governments of such persons shall under- 
take to surrender them to be tried. 

That the enemy governments shall undertake to deliver up 
and give in such manner as may be determined thereby: 

The names of all persons in command or charge of or in any 
way exercising authority in or over all civilian internment 
camps, prisoner-of-war camps, branch camps, working 
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camps and ‘‘commandoes’’ and other places where prisoners 
were confined in any of their dominions or in territory at any 
time occupied by them, with respect to which such infor- 
mation is required, and all orders and instructions or copies 
of orders or instructions and reports in their possession or 
under their control relating to the administration and dis- 
cipline of all such places in respect of which the supply of 
such documents as aforesaid shall be demanded; 

(7) All orders, instructions, copies of orders and instructions, 
General Staff plans of campaign, proceedings in naval or 
military courts and courts of inquiry, reports and other docu- 
ments in their possession or under their control which relate 
to acts or operations, whether in their dominions or in terri- 
tory at any time occupied by them, which shall be alleged to 
have been done or carried out in breach of the laws and 
customs of war and the laws of humanity ; 

(i) Such information as will indicate the persons who com- 

mitted or were responsible for such acts or operations; 

(ww) All logs, charts, reports and other documents relating to 
operations by submarines ; 

(v) All orders issued to submarines, with details or scope of 
operations by these vessels; 

(vi) Such reports and other documents as may be demanded re- 
lating to operations alleged to have been conducted by enemy 
ships and their crews during the war contrary to the laws 
and customs of war and the laws of humanity. 


3. That each Allied and Associated Government adopt such legis- 
lation as may be necessary to support the jurisdiction of the 
international court, and to assure the carrying out of its sen- 
tences. 


4. That the five states represented on the Prosecuting Commission 
shall jointly approach neutral governments with a view to 
obtaining the surrender for trial of persons within their terri- 
tories who are charged by such states with violations of the 
laws and customs of war and the laws of humanity. 
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CHAPTER V 


COGNATE MATTERS 


Finally, the Commission was asked to consider any other matters 
cognate or ancillary to the above which may arise in the course of 
the inquiry, and which the Commission finds it useful and relevant 
to take into consideration. 

Under this head the Commission has considered it advisable to 
draft a set of provisions for insertion in the Preliminaries of Peace, 
for the assuring in practical form, in accordance with the recom- 
mendations at the end of the last chapter, the constitution, the 
recognition, and the mode of operation of the high Tribunal, and 
of the national tribunals which will be called to try infractions of 
the laws and customs of war or the laws of humanity. 

The text of these provisions is set out in Annex IV. 


March 29, 1919. 


United States of America: 

Subject to the reservations set 
forth in the annexed Memo- 
randum. (Annex IT.) 

Ropert LANSING. 

JamMES Brown Scorrt. 


British Empire: 
Ernest M. 
W. F. Massey. 


France: 
A. TARDIEUV. 
LARNAUDE. 


Italy: 
V. ScIALOJA. 
M. D’ AMELIO. 
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Japan: 
Subject to the reservations set 
forth in the annexed Memo- 
randum. (Annex III.) 
M. ADATCI. 
S. Tacui. 
Belgium: 
RO.LIN-J AEQUEMYNS. 
Greece: 
N. Pouitis. 
Poland: 
L. LUBIENSKI. 
Roumania: 
S. RosSENTAL. 
Serbia: 


SLOBODAN YOVANOVITCH. 


‘gl 
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ANNEX I. 


SUMMARY OF EXAMPLES OF OFFENCES COMMITTED BY THE AUTHORITIES 
OR FORCES OF THE CENTRAL EMPIRES AND THEIR ALLIES AGAINST 
THE LAWS AND CUSTOMS OF WAR AND THE LAWS OF HUMANITY 


[Thirty pages of details of the thirty-two classes of crimes listed 
on pp. 114-115 omitted for lack of space. | 


ANNEX II. 


MEMORANDUM OF RESERVATIONS PRESENTED BY THE REPRESENTATIVES 
OF THE UNITED STATES TO THE REPORT OF THE 
COMMISSION ON RESPONSIBILITIES 


April 4, 1919. 


The American members of the Commission on Responsibilities, in 
presenting their reservations to the report of the Commission, de- 
clare that they are as earnestly desirous as the other members of the 
Commission that those persons responsible for causing the Great 
War and those responsible for violations of the laws and customs of 
war should be punished for their crimes, moral and legal. The differ- 
ences which have arisen between them and their colleagues lie in the 
means of accomplishing this common desire. The American members 
therefore submit to the Conference on the Preliminaries of Peace a 
memorandum of the reasons for their dissent from the report of the 
Commission and from certain provisions for insertion in treaties with 
enemy countries, as stated in Annex IV, and suggestions as to the 
eause of action which they consider should be adopted in dealing 
with the subjects upon which the Commission on Responsibilities was 
directed to report. 

Preliminary to a consideration of the points at issue and the 
irreconcilable differences which have developed and which make this 
dissenting report necessary, we desire to express our high appreciation 
of the conciliatory and considerate spirit manifested by our colleagues 
throughout the many and protracted sessions of the Commission. 
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From the first of these, held on February 3, 1919, there was an earnest 
purpose shown to compose the differences which existed, to find a 
formula acceptable to all, and to render, if possible, a unanimous 
report. That this purpose failed was not because of want of effort 
on the part of any member of the Commission. It failed because, 
after all the proposed means of adjustment had been tested with frank 
and open minds, no practicable way could be found to harmonize 
the differences without an abandonment of principles which were 
fundamental. This the representatives of the United States could not 
do and they could not expect it of others. 

In -the early meetings of the Con‘mission and the three Sub- 
Commissions appointed to consider various phases of the subject 
submitted to the Commission, the American members declared that 
there were two classes of responsibilities, those of a legal nature and 
those of a moral nature, that legal offences were justiciable and liable 
to trial and punishment by appropriate tribunals, but that moral 
offences, however iniquitous and infamous and however terrible in 
their results, were beyond the reach of judicial procedure, and sub- 
ject only to moral sanctions. 

While this principle seems to have been adopted by the Commis- 
sion in the report so far as the responsibility for the authorship of 
the war is eoneerned, the Commission appeared unwilling to apply 
it in the ease of indirect responsibility for violations of the laws and 
customs of war committed after the outbreak of the war and during 
its course. It is respectfully submitted that this inconsistency was 
due in large measure to a determination to punish certain persons, 
high in authority, particularly the heads of enemy states, even though 
heads of states were not hitherto legally responsible for the atrocious 
acts committed by subordinate authorities. To such an inconsistency 
the American members of the Commission were unwilling to assent, 
and from the time it developed that this was the unchangeable deter- 
mination of certain members of the Commission they doubted the 
possibility of a unanimous report. Nevertheless, they continued their 
efforts on behalf of the adoption of a consistent basis of principle, 
appreciating the desirability of unanimity if it could be attained. 
That their efforts were futile they deeply regret. 
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With the manifest purpose of trying and punishing those persons 
to whom reference has been made, it was proposed ‘to create a high 
tribunal with an international character, and to bring before it those 
who had been marked as responsible, not only for directly ordering 
illegal acts of war, but for having abstained from preventing such 
illegal acts. 

Appreciating the importance of a judicial proceeding of this 
nature, as well as its novelty, the American representatives laid before 
the Commission a memorandum upon the constitution and procedure 
of a tribunal of an international character which, in their opinion, 
should be formed by the union of existing national military tribunals 
or commissions of admitted: competence in the premises. And in view 
of the fact that ‘‘eustoms’’ as well as ‘‘laws’’ were to be considered, 
they filed another memorandum, attached hereto, as to the principles 
which should, in their opinion, guide the Commission in considering 
and reporting on this subject. 

The practice proposed in the memorandum as to the military 
commissions was in part accepted, but the purpose of constituting a 
high tribunal for the trial of persons exercising sovereign rights was 
persisted in, and the abstention from preventing violations of the 
laws and customs of war and of humanity was insisted upon. It was 
frankly stated that the purpose was to bring before this tribunal the 
ex-Kaiser of Germany, and that the jurisdiction of the tribunals must 
be broad enough to include him even if he had not directly ordered 
the violations. 

To the unprecedented proposal of creating an international 
criminal tribunal and to the doctrine of negative criminality the 
American members refused to give their assent. 

On January 25, 1919, the Conference on the Preliminaries of 
Peace in plenary session recommended the appointment of a Commis- 
sion to examine and to report to the Conference upon the following 
five points: 

1. The responsibility of the authors of the war. 

2. The facts as to the violations of the laws and customs of war 

committed by the forces of the German Empire and its allies, 
on land, on sea, and in the air during the present war. 
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3. The degree of responsibility for these crimes attaching to par- 
ticular members of the enemy forces, including members 
of the General Staffs, and other individuals, however highly 
placed. 

4. The constitution and procedure of a tribunal appropriate for 
the trial of these offences. 

5. Any other matters cognate or ancillary to the above points 
which may arise in the course of the inquiry, and which the 
Commission finds it useful and relevant to take into consid- 
eration. 

§ 
The conclusions reached by the Commission as to the responsi- 
bility of the authors of the war, with which the representatives of 
the United States agree, are thus stated: 


The war was premeditated by the Central Powers, together with 
their Allies, Turkey and Bulgaria, and was the result of 
acts deliberately committed in order to make it unavoidable. 

Germany, in agreement with Austria-Hungary, deliberately worked 
to defeat all the many conciliatory proposals made by the 
Entente Powers and their repeated efforts to avoid war. 


The American representatives are happy to declare that they not 
only concur in these conclusions, but also in the process of reasoning 
by which they are reached and justified. However, in addition to the 
evidence adduced by the Commission, based for the most part upon 
official memoranda issued by the various governments in justification 
of their respective attitudes towards the Serbian question and the 
war which resulted because of the deliberate determination of Austria- 
Hungary and Germany to crush that gallant little country which 
blocked the way to the Dardanelles and to the realization of their 
larger ambitions, the American representatives call attention to four 
documents, three of which have been made known by His Excellency 
Milenko R. Vesnitch, Serbian Minister at Paris. Of the three, the 
first is reproduced for the first time, and two of the others were only 
published during the sessions of the Commission. 

The first of these documents is a report of Von Wiesner, the 
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Austro-Hungarian agent sent to Serajevo to investigate the assassina- 
tion at that place on June 28, 1914, of the Archduke Francis Ferdi- 
nand, heir to the Austro-Hungarian throne, and the Duchess of 


Hohenberg, his morganatie wife. 
The material portion of this report, in the form of a telegram, is 


as follows: 
Herr von Wiesner, to the Foreign Ministry, Vienna. 


Serajevo, July 13, 1914, 1.10 p. m. 


Cognizance on the part of the Serbian Government, participation 
in the murderous assault, or in its preparation, and supplying the 
weapons, proved by nothing, nor even to be suspected. On the con- 
trary there are indications which cause this to be rejected.* 


The second is likewise a telegram, dated Berlin, July 25, 1914, 
from Count Szoegeny, Austro-Hungarian Ambassador at Berlin, to 
the Minister of Foreign Affairs at Vienna, and reads as follows: 


Here it is generally taken for granted that in case of a possible 
refusal on the part of Serbia, our immediate declaration of war will 
be coincident with military operations. 

Delay in beginning military operations is here considered as a 
great danger because of the intervention of other Powers. 

We are urgently advised to proceed at once and to confront the 
world with a fait accompli.” 


66 Herr v. Wiesner an Ministerium des Aeussern in Wien. 
Sarajevo, 13. Juli 1914, 1.10 p.m. 


Mitwissenschaft serbischer Regierung, Leitung an Attentat oder dessen Vor- 
bereitung und Beistellung der Waffen, durch nichts erwiesen oder auch nur zu 
vermuten. Es bestehen vielmehr Anhaltspunkte, dies als ausgeschlossen anzu- 
sehen. 

67 Graf Szoegeny an Minister des Aeussern in Wien. 


( 285.) Berlin, 25. Juli 1914. 

Hier wird allgemein vorausgesetzt, dass auf eventuelle abweisende Antwort 
Serbiens sofort unsere Kriegserkliirung verbunden mit kriegerischen Operationen 
erfolgen werde. 

Man sieht hier in jeder Verzigerung des Beginnes der kriegerischen Opera- 
tionen grosse Gefahr betreffs Einmischung andreer Miichte. 

Man riit uns dringendst sofort vorzugehen und Welt vor ein fait accompli zu 


stellen. 


2 
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The third, likewise a telegram in cipher, marked ‘‘strictly confi- 
dential,’’ and dated Berlin, July 27, 1914, two days after the Serbian 
reply to the Austro-Hungarian ultimatum and the day before the 
Austro-Hungarian declaration of war upon that devoted kingdom, 
was from the Austro-Hungarian Ambassador at Berlin to the Minis- 
ter of Foreign Affairs at Vienna. The material portion of this docu- 


ment is as follows: 


The Secretary of State informed me very definitely and in the 
strictest confidence that in the near future possible proposals for 
mediation on the part of England would be brought to Your Excel- 
lency’s knowledge by the German Government. 

The German Government gives its most binding assurance that 
it does not nm any way associate itself with the proposals; on the 
contrary, it is absolutely opposed to their consideration and only 
transmits them in compliance with the English request.® 

Of the English propositions, to which reference is made in the 
above telegram, the following may be quoted, which, under date July 
30, 1914, Sir Edward Grey, Secretary of State for Foreign Affairs, 
telegraphed to Sir Edward Goschen, British Ambassador at Berlin: 


If the peace of Europe can be preserved, and the present crisis 
safely passed, my own endeavour will be to promote some arrange- 
ment to which Germany could be a party, by which she could be 
assured that no aggressive or hostile policy would be pursued against 
her or her allies by France, Russia, and ourselves, jointly or sepa- 
rately,®® 


While comment upon these telegrams would only tend to weaken 
their force and effeet, it may nevertheless be observed that the last 
of them was dated two days before the declaration of war by Ger- 


68 Graf Szoegeny an Ministerium des Aeussern in Wien. 

(307, Streng vertraulich. ) Berlin, 27. Juli 1914. 

Staatssekretiir erkliirte mir in streng vertraulicher Form sehr entschieden, 
dass in der niichsten Zeit eventuelle Vermittlungsvorschliige Englands durch die 
deutsche Regierung zur Kenntnis Euer Exc. gebracht wiirden. 

Die deutsche Regierung versichere auf das Biindigste, dass sie sich in keiner 
Weise mit den Vorschliégen identificire, sogar entschieden gegen derer Beriicksich- 
tigung sei, und dieselben nur, um der englischen Bitte Rechnung zu tragen, 


weitergebe. 
69 British Parliamentary Papers, Miscellaneous, No. 10 (1915), “Collected 
Documents relating to the Outbreak of the European War,” p. 7 
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many against Russia, which might have been prevented, had not 
Germany, flushed with the hope of certain victory and of the fruits 
of conquest, determined to foree the war. 

The report of the Commission treats separately the violation of 
the neutrality of Belgium and of Luxemburg, and reaches the con- 
clusion, in which the American representatives concur, that the neu- 
trality of both of these countries was deliberately violated. The 
American representatives believe, however, that it is not enough to 
state or to hold with the Commission that ‘‘the war was premeditated 
by the Central Powers,’’ that ‘‘Germany, in agreement with Austria- 
Hungary, deliberately worked to defeat all the many conciliatory 
proposals made by the Entente Powers and their repeated efforts to 
avoid war,’’ and to declare that the neutrality of Belgium, guaranteed 
by the treaty of the 19th of April, 1839, and that of Luxemburg, 
guaranteed by the treaty of the 11th of May, 1867, were deliberately 
violated by Germany and Austria-Hungary. They are of the opinion 
that these acts should be condemned in no uncertain terms and that 
their perpetrators should be held up to the execration of mankind. 


Il 


The second question submitted by the Conference to the Commis- 
sion requires an investigation of and report upon ‘‘the facts as to 
breaches of the laws and customs of war committed by the forces 
of the German Empire and their Allies, on land, on sea, and in the 
air, during the present war.’’ It has been deemed advisable to quote 
again the exact language of the submission in that it is at once the 
authority for and the limitation of the investigation and report to 
be made by the Commission. Facts were to be gathered, but these 
facts were to be not of a general but of a very specific kind, and were 
to relate to the violations or ‘‘breaches of the laws and customs of 
war.’’ The duty of the Commission was, therefore, to determine 
whether the facts found were violations of the laws and customs of 
war. It was not asked whether these facts were violations of the laws 
or of the principles of humanity. Nevertheless, the report of the 
Commission does not, as in the opinion of the American represen- 
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tatives it should, confine itself to the ascertainment of the facts and 
to their violation of the laws and customs of war, but, going beyond 
the terms of the mandate, declares that the facts found and acts com- 
mitted were in violation of the laws and of the elementary principles 
of humanity. The laws and customs of war are a standard certain, 
to be found in books of authority and in the practice of nations. The 
laws and principles of humanity vary with the individual, which, if 
for no other reason, should exclude them from consideration in a 
court of justice, especially one charged with the administration of 
criminal law. The American representatives, therefore, objected to 
the references to the laws and principles of humanity, to be found 
in the report, in what they believed was meant to be a judicial pro- 
ceeding, as, in their opinion, the facts found were to be violations 
or breaches of the laws and customs of war, and the persons singled 
out for trial and punishment for acts committed during the war were 
only to be those persons guilty of acts which should have been com- 
mitted in violation of the laws and customs of war. With this reser- 
vation as to the invocation of the principles of humanity, the American 
representatives are in substantial accord with the conclusions reached 


by the Commission on this head that: 


1. The war was carried on by the Central Empires, together with 
their Allies, Turkey and Bulgaria, by barbarous or illegiti- 
mate methods in violation of the established laws and customs 
of war and the elementary principles of humanity. 


2. A Commission should be created for the purpose of collecting 
and classifying systematically all the information already 
had or to be obtained, in order to prepare as complete a list 
of facts as possible concerning the violations of the laws 
and customs of war committed by the forces of the German 
Empire and its allies, on land, on sea, and in the air, in the 
course of the present war. 


However, in view of the recommendation that a Commission be 
appointed to collect further information, the American representa- 
tives believe that they should content themselves with a mere expres- 
sion of concurrence as to the statements contained in the report upon 


which these conclusions are based. 


i 
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II] 


The third question submitted to the Commission on Responsi- 
bilities requires an expression of opinion concerning ‘‘the degree of 
responsibility for these offences attaching to particular members of 
the enemy forces, including members of the General Staffs, and other 
individuals, however highly placed.’’ The conclusions which the Com- 
mission reached, and which is stated in the report, is to the effect 
that ‘‘all persons belonging to enemy countries, however high their 
position may have been, without distinction of rank, including chiefs 
of states, who have been guilty of offences against the laws and cus- 
toms of war or the laws of humanity, are liable to criminal prosecu- 
tion.’’ The American representatives are unable to agree with this 
conclusion, in so far as it subjects to criminal, and, therefore, to 
legal prosecution, persons accused of offences against ‘‘the laws of 
humanity,’’ and in so far as it subjects chiefs of states to a degree of 
responsibility hitherto unknown to municipal or international law, 
for which no precedents are to be found in the modern practice of 
nations. 

Omitting for the present the question of criminal liability for 
offences against the laws of humanity, which will be considered in 
connection with the law to be administered in the national tribunals 
and the high court, whose constitution is recommended by the Com- 
mission, and likewise reserving for discussion in connection with the 
high court the question of the liability of a chief of state to criminal 
prosecution, a reference may properly be made in this place to the 
masterly and hitherto unanswered opinion of Chief Justice Marshall, 
in the ease of the Schooner Exchange v. McFaddon and Others (7 
Cranch, 116), decided by the Supreme Court of the United States 
in 1812, in which the reasons are given for the exemption of the 
sovereign and of the sovereign agent of a state from judicial process. 
This does not mean that the head of the state, whether he be called 
emperor, king, or chief executive, is not responsible for breaches of 
the law, but that he is responsible not to the judicial but to the political 
authority of his country. His act may and does bind his country 
and render it responsible for the acts which he has committed in its 
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name and its behalf, or under cover of its authority; but he is, and 
it is submitted that he should be, only responsible to his country, as 
otherwise to hold would be to subject to foreign countries, a chief 
executive, thus withdrawing him from the laws of his country, even 
its organic laws, to which he owes obedience, and subordinating him 
to foreign jurisdictions to which neither he nor his country owes 
allegiance or obedience, thus denying the very conception of sover- 
eignty. 

But the law to which the head of the state is responsible is the 
law of his country, not the law of a foreign country or group of 
countries; the tribunal to which he is responsible is the tribunal of 
his country, not of a foreign country or group of countries, and the 
punishment to be inflicted is the punishment prescribed by the law 
in force at the time of the commission of the act, not a punishment 
created after the commission of the act. 

These observations the American representatives believe to be 
applicable to a head of a state actually in office and engaged in the 
performance of his duties. They do not apply to a head of a state 
who has abdicated or has been repudiated by his people. Proceedings 
against him might be wise or unwise, but in any event they would 
be against an individual out of office and not against an individual in 
office and thus in effect against the state. 

The American representatives also believe that the above observa- 
tions apply to liability of the head of a state for violations of positive 
law in the strict and legal sense of the term. They are not intended 
to apply to what may be ealled political offences and to political 
sanctions. 

These are matters for statesmen, not for judges, and it is for 
them to determine whether or not the violators of the treaties guaran- 
teeing the neutrality of Belgium and of Luxemburg should be 
subjected to a political sanction. 

However, as questions of this kind seem to be beyond the mandate 
of the Conference, the American representatives consider it unneces- 
sary to enter upon their discussion. 
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IV 


The fourth question calls for an investigation of and a report upon 
‘‘the constitution and procedure of a tribunal appropriate for the 
trial of these offences.’’ Apparently the Conference had in mind the 
violations of the laws and customs of war, inasmuch as the Commission 
is required by the third submission to report upon ‘‘the degree of 
responsibility for these offences attaching to particular members of 
the enemy forces, including members of the General Staffs and other 
individuals, however highly placed.’’ The fourth point relates to 
the constitution and procedure of a tribunal appropriate for the 
investigation of these crimes, and to the trial and punishment of the 
persons accused of their commission, should they be found guilty. 
The Commission seems to have been of the opinion that the tribunal 
referred to in the fourth point was to deal with the crimes specified 
in the second and third submissions, not with the responsibility of 
the authors of the war, as appears from the following statement taken 
from the report: 

On the whole ease, ineluding both the acts which brought about 
the war and those which accompanied its inception, particularly the 
violation of the neutrality of Luxemburg and of Belgium, the Com- 
mission is of the opinion that it would be right for the Peace Confer- 
ence, in a matter so unprecedented, to adopt special measures, and 
even to create a special organ in order to deal as they deserve with 
the authors of such acts. 


This section of the report, however, deals not only with the laws 
and customs of war—improperly adding ‘‘and of the laws of human- 
ity’’—but also with the ‘‘acts which provoked the war and accom- 
panied its ineeption,’’ which either in whole or in part would appear 
to fall more appropriately under the first submission relating to the 
‘responsibility of the authors of the war.”’ 

Of the acts which provoked the war and accompanied its inception, 
the Commission, with special reference to the violation of the neutral- 
ity of Luxemburg and of Belgium, says: ‘‘ We therefore do not advise 
that the acts which provoked the war should be charged against their 
authors and made the subject of proceedings before a tribunal.’’ And 
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a little later in the same section the report continues: ‘‘The Commis- 
sion is nevertheless of opinion that no criminal charge can be made 
against the responsible authorities or individuals, and notably the 
ex-Kaiser, on the special head of these breaches of neutrality, but 
the gravity of these gross outrages upon the law of nations and 
international good faith is such that the Commission thinks they 
should be the subject of a formal condemnation by the Conference.’’ 
The American representatives are in thorough accord with these 
views, which are thus formally stated in the first two of the four 
conclusions under this heading: 


The acts which brought about the war should not be charged 
against their authors or made the subject of proceedings before a 
tribunal. 

On the special head of the breaches of the neutrality of Luxemburg 
and Belgium, the gravity of these outrages upon the principles of 
the law of nations and upon international good faith is such that 
they should be made the subject of a formal condemnation by the 
Conference. 


If the report had stopped here, the American representatives 
would be able to coneur in the conclusions under this heading and the 
reasoning by which they were justified, for hitherto the authors of 
war, however unjust it may be in the forum of morals, have not been 
brought before a court of justice upon a criminal charge for trial and 
punishment. The report specifically states: (1) that ‘‘a war of 
aggression may not be considered as an act directly contrary to positive 
law, or one which ean be successfully brought before a tribunal such 
as the Commission is authorized to consider under its terms of refer- 
ence’’: the Commission refused to advise (2) ‘‘that the acts which 
provoked the war should be charged against their authors and made 
the subject of proceedings before a tribunal’’; it further holds (3) 
that ‘‘no criminal charge can be made against the responsible authori- 
ties or individuals, and notably the ex-Kaiser, on the special head 
of these breaches of neutrality.’’ The American representatives, 
accepting each of these statements as sound and unanswerable, are 
nevertheless unable to agree with the third of the conclusions based 


upon them: 
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On the whole ease, including both the acts which brought about 
the war and those which accompanied its inception, particularly the 
violation of the neutrality of Belgium and Luxemburg, it would be 
right for the Peace Conference, in a matter so unprecedented, to 
adopt special measures, and even to create a special organ in order 
to deal as they deserve with the authors of such acts. 


The American representatives believe that this conclusion is 
inconsistent both with the reasoning of the section and with the first 
and second conclusions, and that ‘‘in a matter so unprecedented,’’ to 
quote the exact language of the third conclusion, they are relieved 
from comment and criticism. However, they observe that, if the acts 
in question are criminal in the sense that they are punishable under 
law, they do not understand why the report should not advise that 
these acts be punished in accordance with the terms of the law. If, 
on the other hand, there is no law making them crimes or affixing a 
penalty for their commission, they are moral, not legal, crimes, and 
the American representatives fail to see the advisability or indeed 
the appropriateness of creating a special organ to deal with the 
authors of such acts. In any event, the organ in question should not 
be a judicial tribunal. 

In order to meet the evident desire of the Commission that a 
special organ be created, without however doing violence to their own 
scruples in the premises, the American representatives proposed— 


The Commission on Responsibilities recommends that: 


1. A Commission of Inquiry be established to consider generally 
the relative culpability of the authors of the war and also 
the question of their culpability as to the violations of the 
laws and customs of war committed during its course. 

2. The Commission of Inquiry to consist of two members of the 
five following Powers: United States of America, British 
Empire, France, Italy, and Japan; and one member from 
each of the five following Powers: Belgium, Greece, 
Portugal, Roumania, and Serbia. 

3. The enemy be required to place their archives at the disposal 
of the Commission, which shall forthwith enter upon its 
duties and report jointly and separately to their respective 
governments on the 11th November, 1919, or as soon there- 
after as practicable. 
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The Commission, however, failed to adopt this proposal. 

The fourth and final conclusion under this heading declares it to 
be ‘‘desirable that for the future penal sanctions should be provided 
for such grave outrages against the elementary principles of inter- 
national law.’’ With this conclusion the American representatives 
find themselves to be in substantial accord. They believe that any 
nation going to. war assumes a grave responsibility, and that a nation 
engaging in a war of aggression commits a crime. They hold that 
the neutrality of nations should be observed, especially when it is 
guaranteed by a treaty to which the nations violating it are parties, 
and that the plighted word and the good faith of nations should be 
faithfully observed in this as in all other respects. At the same time, 
given the difficulty of determining whether an act is in reality one of 
aggression or of defence, and given also the difficulty of framing 
penal sanctions, where the consequences are so great or may be so 
great as to be incalculable, they hesitate as to the feasibility of this 
conclusion, from which, however, they are unwilling formally to 
dissent. 

With the portion of the report devoted to the ‘‘constitution and 
procedure of a tribunal appropriate for the trial of these offences,’’ 
the American representatives are unable to agree, and their views 
differ so fundamentally and so radically from those of the Commission 
that they found themselves obliged to oppose the views of their 
colleagues in the Commission and to dissent from the statement of 
those views as recorded in the report. The American representatives, 
however, agree with the introductory paragraph of this section, in 
which it is stated that ‘‘every belligerent has, according to interna- 
tional law, the power and authority to try the individuals alleged to 
be guilty of the crimes’’ constituting violations of the laws and customs 
of war, ‘‘if such persons have been taken prisoners or have otherwise 
fallen into its power.’’ The American representatives are likewise 
in thorough accord with the further provisions that ‘‘each belligerent 
has, or has power to set up, pursuant to its own legislation, an appro- 
priate tribunal, military or civil, for the trial of such cases.’’ The 
American representatives concur in the view that ‘‘these courts would 
be able to try the incriminated persons according to their own pro- 
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cedure,’’ and also in the conclusion that ‘‘much complication and 
consequent delay would be avoided which would arise if all such 
eases were to be brought before a single tribunal,’’ supposing that 
the single tribunal could and should be created. In fact, these state- 
ments are not only in accord with but are based upon the memorandum 
submitted by the American representatives, advocating the utilization 
of the military commissions or tribunals either existing or which 
could be created in each of the belligerent countries, with jurisdiction 
to pass upon offences against the laws and customs of war committed 
by the respective enemies. 

This memorandum already referred to in an earlier paragraph is 


as follows: 


1. That the military authorities, being charged with the inter- 
pretation of the laws and customs of war, possess jurisdiction 
to determine and punish violations thereof; 


That the military jurisdiction for the trial of persons accused 


9 
of violations of the laws and customs of war and for the 
punishment of persons found guilty of such offences is 
exercised by military tribunals; 

3. That the jurisdiction of a military tribunal over a person 


accused of the violation of a law or custom of war is acquired 
when the offence was committed on the territory of the 
nation creating the military tribunal or when the person or 
property injured by the offence is of the same nationality 
as the military tribunal; 


4. That the law and procedure to be applied and followed in 
determining and punishing violations of the laws and cus- 
toms of war are the law and the procedure for determining 
and punishing such violations established by the military 
law of the country against which the offence is committed; 
and 


5. That in ease of acts violating the laws and customs of war 
involving more than one country, the military tribunals of 
the countries affected may be united, thus forming an inter- 
national tribunal for the trial and punishment of persons 
charged with the commission of such offences. 


In a matter of such importance affecting not one but many 
countries and caleulated to influence their future conduct, the 
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American representatives believed that the nations should use the 
machinery at hand, which had been tried and found competent, with 
a law and a procedure framed and therefore known in advance, 
rather than to create an international tribunal with a criminal juris- 
diction for which there is no precedent, precept, practice, or procedure. 
They further believed that, if an act violating the laws and customs 
of war committed by the enemy affected more than one country, a 
tribunal could be formed of the countries affected by uniting the 
national commissions or courts thereof, in which event the tribunal 
would be formed by the mere assemblage of the members, bringing 
with them the law to be applied, namely, the laws and customs of 
war, and the procedure, namely, the procedure of the national com- 
missions or courts. The American representatives had especially in 
mind the case of Henry Wirz, commandant of the Confederate prison 
at Andersonville, Georgia, during the war between the States, who, 
after that war, was tried by a military commission, sitting in the 
city of Washington, for crimes contrary to the laws and customs of 
war, convicted thereof, sentenced to be executed, and actually exe- 
cuted on the 11th November, 1865. 

While the American representatives would have preferred a 
national military commission or court in each country, for which the 
Wirz case furnished ample precedent, they were willing to concede 
that it might be advisable to have a commission of representatives of 
the competent national tribunals to pass upon the charges, as stated 


in the report: 


(a) Against persons belonging to enemy countries who have 
committed outrages against a number of civilians and 
soldiers of several Allied nations, such as outrages com- 
mitted in prison camps where prisoners of war of several 
nations were congregated or the crime of forced labor in 
mines where prisoners of more than one nationality were 
forced to work. 


(b) Against persons of authority, belonging to enemy countries, 
whose orders were executed not only in one area or on 
one battle front, but whose orders affected the conduct 
towards several of the Allied armies. 
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The American representatives are, however, unable to agree that 
a mixed commission thus composed should, in the language of the 


report, entertain charges: 

countries, however high their position may have been, 
without distinction of rank, including the heads of states, 
who ordered, or, with knowledge thereof and with power 
to intervene, abstained from preventing or taking measures 
to prevent, putting an end to or repressing, violations of 
the laws or customs of war, it being understood that no 
such abstention shall constitute a defence for the actual 
perpetrators. 


(c) Against all authorities, civil or military, belonging to enemy 


In an earlier stage of the general report, indeed, until its final 
revision, such persons were declared liable because they ‘‘abstained 
from preventing, putting an end to, or repressing, violations of the 
laws or customs of war.’’ To this criterion of liability the American 
representatives were unalterably opposed. It is one thing to punish 
a person who committed, or, possessing the authority, ordered others 
to commit an act constituting a crime; it is quite another thing to 
punish a person who failed to prevent, to put an end to, or to repress 
violations of the laws or customs of war. In one ease the individual 
acts or orders others to act, and in so doing commits a positive offence. 
In the other he is to be punished for the acts of others without proof 
being given that he knew of the commission of the acts in question 
or that, knowing them, he could have prevented their commission. 
To establish responsibility in such eases it is elementary that the 
individual sought to be punished should have knowledge of the com- 
mission of the acts of a criminal nature and that he should have 
possessed the power as well as the authority to prevent, to put an 
end to, or repress them. Neither knowledge of commission nor ability 
to prevent is alone sufficient. The duty or obligation to act is essential. 
They must exist in conjunction, and a standard of liability which does 
not inelude them all is to be rejected. The difficulty in the matter 
of abstention was felt by the Commission, as to make abstention 
punishable might tend to exonerate the person actually committing 
the act. Therefore the standard of liability to which the American 
representatives objected are modified in the last sessions of the ; 
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Commission, and the much less objectionable text, as stated above, 
was adopted and substituted for the earlier and wholly inadmissible 
one. 

There remain, however, two reasons, which, if others were lacking, 
would prevent the American representatives from consenting to 
the tribunal recommended by the Commission. The first of these is 
the uncertainty of the law to be administered, in that liability is made 
to depend not only upon violations of the laws and customs of war, 
but also upon violations ‘‘of the laws of humanity.’’ The second of 
these reasons is that heads of states are included within the civil and 
military authorities of the enemy countries to be tried and punished 
for violations of the laws and customs of war and of the laws of 
humanity. The American representatives believe that the Commission 
has exceeded its mandate in extending liability to violations of the 
laws of humanity, inasmuch as the facts to be examined are solely 
violations of the laws and customs of war. They also believe that 
the Commission erred in seeking to subject heads of states to trial 
and punishment by a tribunal to whose jurisdiction they were not 
subject when the alleged offences were committed. 

As pointed out by the American representatives on more than one 
occasion, war was and is by its very nature inhuman, but acts consis- 
tent with the laws and customs of war, although these acts are 
inhuman, are nevertheless not the object of punishment by a court 
of justice. A judicial tribunal only deals with existing law and only 
administers existing law, leaving to another forum infractions of 
the moral law and actions contrary to the laws and principles of 
humanity. A further objection lies in the fact that the laws and 
principles of humanity are not certain, varying with time, place, and 
circumstance, and according, it may be, to the conscience of the 
individual judge. There is no fixed and universal standard of human- 
ity. The law of humanity, or the principle of humanity, is much 
like equity, whereof John Selden, as wise and cautious as he was 
learned, aptly said: 

Equity is a roguish thing. For Law we have a measure, know 


what to trust to; Equity is according to the conscience of him that 
:ig Chancellor, and as that is larger or narrower, so is Equity. ’Tis 
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all one as if they should make the standard for the measure we call 
a ‘‘foot’’ a Chaneellor’s foot; what an uncertain measure would this 
be! One Chancellor has a long foot, another a short foot, a third an 
indifferent foot. ’Tis the same thing in the Chaneellor’s conscience. 


While recognizing that offences against the laws and customs of 
war might be tried before and the perpetrators punished by national 
tribunals, the Commission was of the opinion that the graver charges 
and those involving more than one country should be tried before 
an international body, to be called the High Tribunal, which ‘‘shall be 
composed of three persons appointed by each of the following govern- 
ments: The United States of America, the British Empire, France, 
Italy, and Japan, and one person appointed by each of the following 
governments: Belgium, Greece, Poland, Portugal, Roumania, Serbia, 
and Czecho-Slovakia’’; the members of this tribunal to be selected 
by each country ‘‘from among the members of their national courts 
or tribunals, civil or military, and now in existence or erected as 
indicated above.’’ The law to be applied is declared by the Commis- 
sion to be ‘‘the principles of the law of nations as they result from 
the usages established among civilized peoples, from the laws of hu- 
manity and from the dictates of publie conscience.’’ The punishment 
to be inflicted is that which may be imposed ‘‘for such an offence or 
offences by any court in any country represented on the tribunal or 
in the country of the convicted person.’’ The cases selected for trial — 
are to be determined and the prosecutions directed by ‘‘a prosecuting 
commission’’ composed of a representative of the United States of 
America, the British Empire, France, Italy, and Japan, to be assisted 
by a representative of one of the other governments, presumably a 
party to the creation of the court or represented in it. 

The American representatives felt very strongly that too great 
attention could not be devoted to the creation of an international 
eriminal court for the trial of individuals, for which a precedent is 
lacking, and which appears to be unknown in the practice of nations. 
They were of the opinion that an act could not be a crime in the 
legal sense of the word, unless it were made so by law, and that the 
commission of an act declared to be a crime by law could not be 
punished unless the law prescribed the penalty to be inflicted. They 
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were perhaps more conscious than their colleagues of the difficulties 
involved, inasmuch as this question was one that had arisen in the 
American Union composed of States, and where it had been held in 
the leading case of United States vy. Hudson (7 Cranch, 32), decided 
by the Supreme Court of the United States in 1812, that ‘‘the legisla- 
tive authority of the Union must first make an act a crime, affix a 
punishment to it, and declare the court that shall have jurisdiction 
of the offence.’’ What is true of the American States must be true 
of this looser union which we call the Society of Nations. The 
American representatives know of no international statute or conven- 
tion making a violation of the laws and customs of war—not to speak 
of the laws or principles of humanity—an international crime, affixing 
a punishment to it, and declaring the court which has jurisdiction 
over the offence. They felt, however, that the difficulty, however 
great, was not insurmountable, inasmuch as the various states have 
declared certain acts violating the laws and customs of war to be 
crimes, affixing punishments to their commission, and providing 
military courts or commissions within the respective states possessing 
jurisdiction over such offence. They were advised that each of the 
Allied and Associated states could create such a tribunal, if it had 
not already done so. Here then was at hand a series of existing 
tribunal or tribunals that could lawfully be called into existence in 
each of the Allied or Associated countries by the exercise of their 
sovereign powers, appropriate for the trial and punishment within 
their respective jurisdictions of persons of enemy nationality, who 
during the war committed acts contrary to the laws and customs 
of war, in so far as such acts affected the persons or property of their 
subjects or citizens, whether such acts were committed within portions 
of their territory occupied by the enemy or by the enemy within its 
own jurisdiction. 

The American representatives therefore proposed that acts affect- 
ing the persons or property of one of the Allied or Associated Gov- 
ernments should be tried by a military tribunal of that country; that 
acts involving more than one country, such as treatment by Germany 
of prisoners contrary to the usages and customs of war, could be 
tried by a tribunal either made up of the competent tribunals of 
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the countries affected or of a commission thereof possessing their 
authority. In this way existing national tribunals or national com- 
missions which could legally be called into being would be utilized, 
and not only the law and the penalty would be already declared, but 
the procedure would be settled. 

It seemed elementary to the American representatives that a 
country could not take part in the trial and punishment of a violation 
of the laws and customs of war committed by Germany and her Allies 
before the particular country in question had become a party to the 
war against Germany and her Allies; that consequently the United 
States could not institute a military tribunal within its own jurisdic- 
tion to pass upon violations of the laws and customs of war, unless 
such violations were committed upon American persons or American 
property, and that the United States could not properly take part 
in the trial and punishment of persons accused of violations of the 
laws and customs of war committed by the military or civil authorities 
of Bulgaria or Turkey. 

Under these conditions and with these limitations the American 
representatives considered that the United States might be a party 
to a high tribunal, which they would have preferred to call, because 
of its composition, the Mixed or United Tribunal or Commission. 
They were averse to the creation of a new tribunal, of a new law, of 
a new penalty, which would be ex post facto in nature, and thus 
contrary to an express clause of the Constitution of the United States 
and in conflict with the law and practice of civilized communities. 
They believed, however, that the United States could co-operate to 
this extent by the utilization of existing tribunals, existing laws, and 
existing penalties. However, the possibility of co-operating was 
frustrated by the insistence on the part of the majority that criminal 
liability should, in excess of the mandate of the Conference, attach 
to the laws and principles of humanity, in addition to the laws and 
eustoms of war, and that the jurisdiction of the high court should 
be specifically extended to ‘‘the heads of states.’’ 

In regard to the latter point, it will be observed that the American 
representatives did not deny the responsibility of the heads of states 
for acts which they may have committed in violation of law, including, 
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in so far as their country is concerned, the laws and customs of war, 
but they held that heads of states are, as agents of the people, in 
whom the sovereignty of any state resides, responsible to the people 
for the illegal acts which they may have committed, and that they 
are not and that they should not be made responsible to any other 
sovereignty. 

The American representatives assumed, in debating this question, 
that from a legal point of view the people of every independent 
country are possessed of sovereignty, and that that sovereignty is 
not held in that sense by rulers; that the sovereignty which is thus 
possessed can summon before it any person, no matter how high his 
estate, and call upon him to render an account of his official steward- 
ship; that the essence of sovereignty consists in the fact that it is not 
responsible to any foreign sovereignty; that in the exercise of sov- 
ereign powers which have been conferred upon him by the people, a 
monarch or head of state acts as their agent ; that he is only responsible 
to them; and that he is responsible to no other people or group of 
people in the world. 

The American representatives admitted that from the moral point 
of view the head of a state, be he termed emperor, king, or chief 
executive, is responsible to mankind, but that from the legal point of 
view they expressed themselves as unable to see how any member 
of the Commission could claim that the head of a state exercising 
sovereign rights is responsible to any but those who have confided 
those rights to him by consent expressed or implied. 

The majority of the Commission, however, was not influenced by 
the legal argument. They appeared to be fixed in their determination 
to try and punish by judicial process the ‘‘ex-Kaiser’’ of Germany. 
That there might be no doubt about their meaning, they insisted 
that the jurisdiction of the high tribunal whose constitution they 
recommended should include the heads of states, and they therefore 
inserted a provision to this effect in express words in the clause 
dealing with the jurisdiction of the tribunal. 

In view of their objections to the uncertain law to be applied, 
varying according to the conception of the members of the high court 
as to the laws and principles of humanity, and in view also of their 
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objections to the extent of the proposed jurisdiction of that tribunal, 
the American representatives were constrained to decline to be a party 
to its creation. Necessarily they declined the proffer on behalf of the 
Commission that the United States should take part in the proceedings 
before that tribunal, or to have the United States represented in the 
prosecuting commission charged with the ‘‘duty of selecting the cases 
for trial before the tribunal and of directing and conducting prose- 
cutions before it.’’ They therefore refrained from taking further part 
either in the discussion of the constitution or of the procedure of the 
tribunal. 

It was an ungracious task for the American representatives to 
oppose the views of their colleagues in the matter of the trial and 
punishment of heads of states, when they believed as sincerely and 
as profoundly as any other member that the particular heads of states 
in question were morally guilty, even if they were not punishable 
before an international tribunal, such as the one proposed, for the 
acts which they themselves had committed or with whose commission 
by others they could be justly taxed. It was a matter of great regret 
to the American representatives that they found themselves subjected 
to criticism, owing to their objection to declaring the laws and princi- 
ples of humanity as a standard whereby the acts of their enemies 
should be measured and punished by a judicial tribunal. Their 
abhorrence for the acts of the heads of states of enemy countries is 
no less genuine and deep than that of their colleagues, and their 
conception of the laws and principles of humanity is, they believe, 
not less enlightened than that of their colleagues. They considered 
that they were dealing solely with violations of the laws and customs 
of war, and that they were engaged under the mandate of the Con- 
ference in creating a tribunal in which violations of the laws and 
customs of war should be tried and punished. They therefore confined 
themselves to law in its legal sense, believing that in so doing they 
accorded with the mandate of submission, and that to have permitted 
sentiment or popular indignation to affect their judgment would have 
been violative of their duty as members of the Commission on Respon- 
sibilities. 

They submit their views, rejected by the Commission, to the 


! 


150 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Conference, in full confidence that it is only through the administra- 
tion of law, enacted and known before it is violated, that justice may 
ultimately prevail internationally, as it actually does between indi- 


viduals in all civilized nations. 


Memorandum on the Principles which should Determine Inhuman 
and Improper Acts of War 


To determine the principles which should be the standard of 
justice in measuring the charge of inhuman or atrocious conduct 
during the prosecution of a war, the following propositions should 
be considered : 

1. Slaying and maiming men in accordance with generally 
accepted rules of war are from their nature cruel and contrary to 
the modern conception of humanity. 

2. The methods of destruction of life and property in conformity 
with the accepted rules of war are admitted by civilized nations to 
be justifiable and no charge of cruelty, inhumanity, or impropriety 
lies against a party employing such methods. 

3. The principle underlying the accepted rules of war is the 
necessity of exercising physical force to protect national safety or to 
maintain national rights. 

4. Reprehensible cruelty is a matter of degree which cannot be 
justly determined by a fixed line of distinction, but one which fluctu- 
ates in accordance with the facts in each case, but the manifest 
departure from accepted rules and customs of war imposes upon the 
one so departing the burden of justifying his conduct, as he is 
prima facie guilty of a criminal act. 

5. The test of guilt in the perpetration of an act, which would 
be inhuman or otherwise reprehensible under normal conditions, is 
the necessity of that act to the protection of national safety or 
national rights measured chiefly by actual military advantage. 

6. The assertion by the perpetrator of an act that it is necessary 
for military reasons does not exonerate him from guilt if the facts 
and circumstances present reasonably strong grounds for establishing 
the needlessness of the act or for believing that the assertion is not 


made in good faith. 
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7. While an act may be essentially reprehensible and the per- 
petrator entirely unwarranted in assuming it to be necessary from a 
military point of view, he must not be condemned as wilfully violat- 
ing the laws and customs of war or the principles of humanity unless 
it ean be shown that the act was wanton and without reasonable 
excuse. 

8. A wanton act which causes needless suffering (and this includes 
such causes of suffering as destruction of property, deprivation of 
necessaries of life, enforced labor, &e.) is cruel and criminal. The 
full measure of guilt attaches to a party who without adequate reason 
perpetrates a needless act of cruelty. Such an act is a crime against 
civilization, which is without palliation. 

9. It would appear, therefore, in determining the criminality of 
an act, that there should be considered the wantonness or malice of 
the perpetrator, the needlessness of the act from a military point 
of view, the perpetration of a justifiable act in a needlessly harsh or 
cruel manner, and the improper motive which inspired it. 

RosBert LANSING. 
JAMES BrRowN SCOTT. 


ANNEX III 
RESERVATIONS BY THE JAPANESE DELEGATION 


April 4, 1919 


The Japanese Delegates on the Commission on Responsibilities 
are convinced that many crimes have been committed by the enemy 
in the course of the present war in violation of the fundamental 
principles of international law, and recognize that the principal 
responsibility rests upon individual enemies in high places. They are 
consequently of opinion that, in order to re-establish for the future 
the force of the principles thus infringed, it is important to discover 
practical means for the punishment of the persons responsible for 
such violations. 

A question may be raised whether it can be admitted as a principle 
of the law of nations that a high tribunal constituted by belligerents 
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can, after a war is over, try an individual belonging to the opposite 
side, who may be presumed to be guilty of a crime against the laws 
and customs of war. It may further be asked whether international 
law recognizes a penal law as applicable to those who are guilty. 

In any event, it seems to us important to consider the consequences 
which would be created in the history of international law by the 
prosecution for breaches of the laws and customs of war of enemy 
heads of states before a tribunal constituted by the opposite party. 

Our scruples become still greater when it is a question of indicting 
before a tribunal thus constituted highly placed enemies on the sole 
ground that they abstained from preventing, putting an end to, or 
repressing acts in violation of the laws and customs of war, as is 
provided in clause (c) of section (b) of Chapter IV. 

It is to be observed that to satisfy public opinion of the justice of 
the decision of the appropriate tribunal, it would be better to rely 
upon a strict interpretation of the principles of penal liability, and 
consequently not to make cases of abstention the basis of such respon- 
sibility. 

In these circumstances the Japanese Delegates thought it possible 
to adhere, in the course of the discussions in the Commission, to a 
text which would eliminate from clause (c) of section (b) of Chapter 
IV both the words ‘‘inecluding the heads of states,’’ and the provision 
covering cases of abstention, but they feel some hesitation in support- 
ing the amended form which admits a criminal liability where. the 
accused, with knowledge and with power to intervene, abstained from 
preventing or taking measures to prevent, putting an end to, or 
repressing acts in violation of the laws and customs of war. 

The Japanese Delegates desire to make clear that, subject to the 
above reservations, they are disposed to consider with the greatest 
care every suggestion caleulated to bring about unanimity in the 


Commission. 
M. AparTct. 


S. Tacut. 
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ANNEX IV 


PROVISIONS FOR INSERTION IN TREATIES WITH ENEMY GOVERNMENTS 


ARTICLE I 


The Enemy Government admits that even after the conclusion 
of peace, every Allied and Associated State may exercise, in respect 
of any enemy or former enemy, the right which it would have had 
during the war to try and punish any enemy who fell within its power 
and who had been guilty of a violation of the principles of the law 
of nations as these result from the usages established among civilized 
peoples, from the laws of humanity and from the dictates of public 


conscience. 


ArTIcLE II 


The Enemy Government recognizes the right of the Allied and 
Associated States, after the conclusion of peace, to constitute a High 
Tribunal composed of members named by the Allied and Associated 
States in such numbers and in such proportions as they may think 
proper, and admits the jurisdiction of such tribunal to try and punish 
enemies or former enemies guilty during the war of violations of the 
principles of the law of nations as these result from the usages estab- 
lished among civilized peoples, from the laws of humanity and from 
the dictates of publie conscience. It agrees that no trial or sentence 
by any of its own courts shall bar trial and sentence by the High 
Tribunal or by a national court belonging to one of the Allied or 


Associated States. 


III 


The Enemy Government recognizes the right of the High Tribunal 
to impose upon any person found guilty the punishment or punish- 
ments which may be imposed for such an offence or offences by any 
court in any country represented on the High Tribunal or in the coun- 
try of the convicted person. The Enemy Government will not object 
to such punishment or punishments being carried out. 
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ARTICLE IV 


The Enemy Government agrees, on the demand of any of the 
Allied or Associated States, to take all possible measures for the pur- 
pose of the delivery to the designated authority, for trial by the High 
Tribunal or, at its instance, by a national court of one of such Allied 
or Associated States, of any person alleged to be guilty of an offence 
against the laws and customs of war or the laws of humanity who 
may be in its territory or otherwise under its direction or control. 
No such person shall in any event be included in any amnesty or 
pardon. 

ARTICLE V 

The Enemy Government agrees, on the demand of any of the 
Allied or Associated States, to furnish to it the name of any person 
at any time in its service who may be described by reference to his 
duties or station during the war or by reference to any other descrip- 
tion which may make his identification possible and further agrees to 
furnish such other information as may appear likely to be useful for 
the purpose of designating the persons who may be tried before the 
High Tribunal or before one of the national courts of an Allied or 
Associated State for a crime against the laws and customs of war or 


the laws of humanity. 
ARTICLE VI 


The Enemy Government agrees to furnish, upon the demand of 
any Allied or Associated State, all General Staff plans of campaign, 
orders, instructions, reports, logs, charts, correspondence, proceedings 
of courts, tribunals or investigating bodies, or such other documents 
or classes of documents as any Allied or Associated State may re- 
quest as being likely to be useful for the purpose of identifying or as 
evidence for or against any person, and upon demand as aforesaid to 
furnish copies of any such documents. 


THE TREATY OF PEACE WITH GERMANY IN THE 
UNITED STATES SENATE 


By Georce A. FINcH 


Secretary of the Board of Editors of the JournaL; Member of the 
Bar of the District of Columbia 


For the second time the United States Senate, on March 19, 1920, 
refused its advice and consent to the ratification of the Treaty of 
Peace with Germany, signed at Versailles on June 28, 1919. The first 
rejection took place exactly four months before, namely, on November 
19, 1919. The vote on the treaty in November was 39 for and 55 
against, and in March 49 for and 35 against. Both votes were upon 
resolutions of ratification containing reservations and understandings 
the acceptance of which by the Allied and Associated Powers was 
made a condition precedent to the going into effect of the ratification 
of the United States. A resolution of ratification without reser- 
vations or conditions of any kind was presented to the Senate on 
November 19, 1919, and defeated by a vote of 38 for to 53 against. 
No resolution of this kind was offered or voted upon in March. The 
treaty has thus failed to receive in either form the concurrence of 
two-thirds of the Senators present as required by the Constitution 
for the making of treaties by the President. 

These votes do not in themselves, however, give an accurate index 
to the real attitude of the Senate toward the treaty if full weight 
be given to the positions assumed by Senators in debate and by their 
votes in the preliminary stages of the contest for ratification. To 
understand the parliamentary dilemma into which the treaty has 
been forced, it is necessary to refer briefly to certain facts in its short 
but turbulent career affecting ratification and to summarize the 
efforts of its advocates to obtain the constitutional advice and consent 
of the Senate. 
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THE SITUATION PRIOR TO THE SUBMISSION OF THE TREATY TO THE 
SENATE 

The first part of the treaty text to be made public was the Cove- 
nant of the League of Nations approved by the Peace Conference 
on February 14, 1919, which, under the resolution adopted by the 
conference on January 25, 1919, ‘‘should be treated as an integral 
part of the general treaty of peace.’’ Opposition to the Covenant 
was expressed in the Senate soon after the text became known in 
the United States and, when the President returned from Paris to 
Washington in February, 1919, he invited the members of the Senate 
Committee on Foreign Relations and of the House Committee on 
Foreign Affairs to the White House for the purpose of discussing the 
terms of the Covenant. This took place at a dinner on February 26, 
1919. 

According to one of the Senators present on that occasion, atten- 
tion was directed to ‘‘what were considered to be vital defects and 
infringements of our Constitution and form of government. Great 
changes of our traditional policies were pointed out and discussed, 
and the President was informed that those changes would be abso- 
lutely necessary, and that the Covenant in the form in which it then 
stood was absolutely unsatisfactory to the Committee on Foreign 
Relations of the Senate.’’! The objections thus pointed out informally 
to the President were given more definite form on March 4, 1919, the 
last day of the Sixty-Fifth Congress, when the following resolution, 
the consideration of which was prevented by lack of unanimous con- 
sent, was inserted in the record bearing the signatures of thirty-seven 
Senators: 

Whereas under the Constitution it is a function of the Senate to advise and 
consent to or dissent from the ratification of any treaty of the United States, 
and no such treaty can become operative without the consent of the Senate 
expressed by the affirmative vote of two-thirds of the Senators present; and 

Whereas. owing to the victory of the arms of the United States and of the 
nations with whom it is associated, a peace conference was convened and is now 
in session at Paris for the purpose of settling the terms of peace; and 


1 Statement of Senator Brandegee, Congressional Record, Nov. 19, 1919, p. 
8774. 
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Whereas, a committee of the conference has proposed a constitution for a 
league of nations and the proposal is now before the peace conference for its 
consideration: Now, therefore, be it 

Resolved by the Senate of the United States in the discharge of its consti- 
tutional duty of advice in regard to treaties, That it is the sense of the Senate 
that, while it is their sincere desire that the nations of the world should unite 
to promote peace and general disarmament, the constitution of the league of 
nations in the form now proposed to the peace conference should not be accepted 
by the United States; and be it 

Resolved, further, That it is the sense of the Senate that the negotiations 
on the part of the United States should immediately be directed to the utmost 
expedition of the urgent business of negotiating peace terms with Germany 
satisfactory to the United States and the nations with whom the United States 
is associated in the war against the German Government, and that the proposal 
for a league of nations to insure the permanent peace of the world should be 
then taken up for careful and serious consideration.? 


With reference to the objections to the contents of the Covenant 
raised by members of the Senate Committee the President has since 
said : 

“T brought the first draft of the covenant of the league of nations over to this 
country in March last. I then held a conference of the frankest sort with the 
Foreign Relations Committee of the Senate. They made a number of suggestions 


as to alterations and additions. I then took all of those suggestions back to 
Paris, and every one of them, without exception, was embodied in the covenant.” 3 


The President’s reply to the request of the thirty-seven Senators 
for the separation of the Covenant from the treaty was given in his 
speech at the Metropolitan Opera House in New York City on March 
4, 1919, in which, after vigorously defending the Covenant, he said: 


When that treaty comes back gentlemen on this side will find the covenant 
not only in it, but so many threads of the treaty tied to the covenant that you 
cannot dissect the covenant from the treaty without destroying the whole vital 


structure. 


2 Congressional Record, March 4, 1919, p. 4974. 

8 Address of the President at Tacoma, Washington, Sept. 13, 1919, Senate 
Document No. 120, 66th Cong., Ist sess., p. 182. 

The original draft of the covenant and the covenant as finally adopted are 
printed in the Supplement to this JourNAL for April, 1919, pp. 113 and 128. 
The alterations made in the original draft are described by President Wilson in 
his address at the plenary session of the Peace Conference at Paris, April 28, 
1919, reporting the final draft for adoption. His address is printed in the 
Supplement, ibid., p. 124. 
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President Wilson evidently did not at that time doubt his ability 
to secure the approval of the treaty by the United States, including 
the Covenant of the League of Nations. His course was warmly 
defended by Senators of his own party. Some peace societies, notably 
the League to Enforce Peace, undertook a nation-wide propaganda 
to develop public sentiment for the league, and the President no 
doubt felt justified in relying upon the traditionally favorable dis- 
position of the American people and government toward the substitu- 
tion of peaceful methods for war in the settlement of international 
disputes. He publicly expressed his confidence in the popular sup- 
port of his program at home in his speech at New York above referred 
to, made on the eve of his return to Paris. In opening that address 
he said: 

The first thing I am going to tell the people on the other side of the water 
is that an overwhelming majority of the American people is in favor of the 


League of Nations. I know that this is true. I have had unmistakable intima- 
tions of it from all parts of the country, and the voice rings true in every case. 


This feeling of confidence in the ultimate success of the President’s 
policy was reflected among his advisers and assistants on the Ameri- 
can Peace Commission, to which the writer was attached as an assis- 
tant technical adviser. The opinion was freely expressed among them 
that when President Wilson brought back the treaty and the Cove- 
nant he would be so overwhelmingly supported by the American 
people as to make his demand for ratification irresistible. 


THE TREATY IN THE COMMITTEE ON FOREIGN RELATIONS 


Such was the situation when President Wilson on July 10, 1919, 
personally submitted the peace treaty with Germany to the Senate 
with an earnest appeal for its prompt ratification. Under the rules 
of the Senate, the treaty was referred to the Committee on Foreign 
Relations. The Committee decided to hold public hearings, which 
began on July 31, and ended on September 12. During its considera- 
tion of the treaty the Committee met on 37 days, sitting sometimes in 


4The President’s address on submitting the treaty to the Senate is printed 
in this JoURNAL for July, 1919, pp. 554 and 576. 
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the morning and afternoon. In the course of the hearings the Com- 
mittee had before it Honorable Robert Lansing, Secretary of State 
and one of the American Peace Commissioners, and several of the 
technical advisers to the American Peace Commission, including Mr. 
B. M. Baruch, economic adviser, Mr. Norman H. Davis, financial ad- 
viser, and Mr. David Hunter Miller, legal adviser. In addition to 
these officials who took part in the formulation and drafting of the 
treaty, the Committee heard a number of private persons interested 
in particular sections of the treaty, especially those relating to geo- 
graphical distribution of territories and the self-determination of 
peoples. The presentation of such subjects was made by American 
citizens as, under the rules of the Committee, only American citizens 
could be heard by it. 

The proposed transfer of Shantung to Japan was opposed by 
Mr. Thomas F. F. Millard, who styled himself the unofficial friendly 
counsellor of China, and Mr. John C. Ferguson, official adviser to 
the President of China. A statement on this subject was also made 
by Professor E. T. Williams, technical adviser on Far Eastern affairs 
to the American Peace Commission. 

Objections to the provisions of the treaty in regard to Egypt were 
presented by Mr. Joseph W. Folk, counsel for the commission ap- 
pointed by the Legislative Assembly of Egypt to attend the Peace 
Conference at Paris. The Egyptians desired either a recognition 
of their independence or that their status be left to the Council of 
the League of Nations. 

The recognition of the independence of Lithuania, Latvia, Es- 
thonia and the Ukraine was requested by representatives of the 
American Mid-European Association, the League of Esthonians, 
Letts. Lithuanians and Ukrainians of America, and the Ukrainian 
Federation of the United States. 

Mr. Dudley Field Malone, who stated that he appeared as the 
chosen representative to speak for the people of India, requested that 
the Covenant be so amended as to require every signatory to provide 
all its people with democratic institutions, and he presented a resolu- 
tion passed by the Indian National Council in December, 1918, claim- 


ing the right of self-determination. 
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A large delegation of Americans of Irish descent appeared in 
opposition to the approval of the Covenant on the ground that, if 
adopted, it would make more difficult the realization of the aspira- 
tions of Ireland for independence. The delegation was headed by 
the Honorable Daniel F. Cohalan, Justice of the Supreme Court of 
New York, and included the Honorable Frank P. Walsh, chairman on 
the American Commission for Irish Independence, former chairman 
of the War Labor Board; Honorable Edward F. Dunne, former 
Governor of Illinois and former Mayor of Chicago; Honorable W. W. 
McDowell, Lieutenant-Governor of Montana, and the Honorable W. 
Bourke Cochran, former member of Congress. 

The claims of Greece to Thrace were submitted by representatives 
of the National Congress of the Friends of Greece, while representa- 
tives of the Hungarian-American Federation protested against the 
dismemberment of Hungary and requested that plebiscites be held in 
Hungarian territory which it is proposed to transfer to other sover- 
eignties. The claims of Hungary so far as they overlapped those of 
Czecho-Slovakia were opposed by representatives of the Slovak 
League and the Bohemian National Alliance of America. 

Representatives of the Albanian National Party requested the 
right of self-determination for Albania and a government by an in- 
ternational commission appointed by the League of Nations. 

The claims of the Jugo-Slavs in the Adriatic and Fiume were 
explained by a delegation representing the Jugo-Slav Republican 
Alliance of the United States, while Italy’s side was set forth by 
Honorable F. H. La Guardia, member of Congress, and representa- 
tives of the Italian Irredentist Associations of America. 

The complete verbatim report of all of these hearings is printed 
in an official document of 1,297 pages® and contains, in addition to 
the oral testimony, numerous written communications sent to the 
Committee by interested parties, and the texts of some important 
official documents of the Peace Conference at Paris. 

The most important part of the hearings was a conference with 
the President at the White House, which took place on August 19, 
1919. It would be impossible within a short space to give an adequate 


5 Senate Document, No. 106, 66th Cong., Ist sess. 


TREATY OF PEACE WITH GERMANY IN THE U. 8S. SENATE 161 


summary of the conversation between the President and the sixteen 
Senators who participated. The President’s views were presented 
in writing at the opening of the conference, of which the following 
extract contains the material part: 


Nothing, I am led to believe, stands in the way of the ratification of the 
treaty except certain doubts with regard to the meaning and implication of 
certain articles of the covenant of the league of nations; and I must frankly 
say that I am unable to understand why such doubts should be entertained. You 
will recall that when I had the pleasure of a conference with your committee 
and with the Committee of the House of Representatives on Foreign Affairs at 
the White House in March last the questions now most frequently asked about 
the league of nations were all canvassed with a view to their immediate clarifi- 
cation. The covenant of the league was then in its first draft and subject to 
revision. It was pointed out that no express recognition was given to the Monroe 
Doctrine; that it was not expressly provided that the league should have no 
authority to act or to express a judgment on matters of domestic policy; that 
the right to withdraw from the league was not expressly recognized; and that 
the constitutional right of the Congress to determine all questions of peace and 
war was not sufficiently safeguarded. On my return to Paris all these matters 
were taken up again by the commission on the league of nations and every 
suggestion of the United States was accepted. 

The views of the United States with regard to the questions I have mentioned 
had, in fact, already been accepted by the commission and there was supposed to 
be nothing inconsistent with them in the draft of the covenant first adopted—the 
draft which was the subject of our discussion in Marech—but no objection was 
made to saying explicitly in the text what all had supposed to be implicit in it. 
There was absolutely no doubt as to the meaning of any one of the resulting 
provisions of the covenant in the minds of those who participated in drafting 
them, and I respectfully submit that there is nothing vague or doubtful in their 
wording. 

The Monroe Doctrine is expressly mentioned as an understanding which is in 
no way to be impaired or interfered with by anything contained in the covenant 
and the expression “regional understandings like the Monroe Doctrine” was used, 
not because any one of the conferees thought there was any comparable agreement 
anywhere else in existence or in contemplation, but only because it was thought 
best to avoid the appearance of dealing in such a document with the policy of 
a single nation. Absolutely nothing is concealed in the phrase. 

With regard to domestic questions Article XVI of the covenant expressly 
provides that, if in case of any dispute arising between members of the league 
the matter involved is claimed by one of the parties “and is found by the council 
to arise out of a matter which by international law is solely within the domestic 
jurisdiction of that party, the council shall so report, and shall make no recom- 
mendation as to its settlement.” The United States was by no means the only 
Government interested in the explicit adoption of this provision, and there is no 
doubt in the mind of any authoritative student of international law that such 
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matters as immigration, tariffs, and naturalization are incontestably domestic 
questions with which no international body could deal without express authority 
to do so. No enumeration of domestic questions was undertaken, because to 
undertake it, even by sample, would have involved the danger of seeming to 
exclude those not mentioned. 

The right of any sovereign State to withdraw had been taken for granted, but 
no objection was made to making it explicit. Indeed, so soon as the views 
expressed at the White House conference were laid before the commission it was 
at once conceded that it was best not to leave the answer to so important a ques- 
tion to inference. No proposal was made to set up any tribunal to pass judgment 
upon the question whether a withdrawing nation had in fact fulfilled “all its 
international obligations and all its obligations under the covenant.” It was 
recognized that that question must be left to be resolved by the conscience of the 
nation proposing to withdraw; and I must say that it did not seem to me worth 
while to propose that the article be made more explicit, because I knew that the 
United States would never itself propose to withdraw from the league if its 
conscience was not entirely clear as to the fulfillment of all its international 
obligations, It has never failed to fulfill them and never will. 

Article 10 is in no respect of doubtful meaning when read in the light of the 
covenant as a whole. The council of the league can only “advise upon” the means 
by which the obligations of that great article are to be given effect to. Unless 
the United States is a party to the policy or action in question, her own affirma- 
tive vote in the council is necessary before any advice can be given, for a 
unanimous vote of the council is required. If she is a party, the trouble is hers 
anyhow. And the unanimous vote of the council is only advice in any case. Each 
Government is free to reject it if it pleases. Nothing could have been made more 
clear to the conference than the right of our Congress under our Constitution to 
exercise its independent judgment in all matters of peace and war. No attempt 
was made to question or limit that right. The United States will, indeed, 
undertake under article 10 to “respect and preserve as against external aggression 
the territorial integrity and existing political independence of all members of the 
league,” and that engagement constitutes a very grave and solemn moral obliga- 
tion. But it is a moral, not a legal, obligation, and leaves our Congress 
absolutely free to put its own interpretation upon it in all cases that call for 
action. It is binding in conscience only, not in law. 

Article 10 seems to me to constitute the very backbone of the whole covenant. 
Without it the league would be hardly more than an influential debating society. 

It has several times been suggested, in public debate and in private conference, 
that interpretations of the sense in which the United States accepts the engage- 
ments of the covenant should be embodied in the instrument of ratification. 
There can be no reasonable objection to such interpretations accompanying the 
act of ratification provided they do not form a part of the formal ratification 
itself. Most of the interpretations which have been suggested to me embody what 
seems to me the plain meaning of the instrument itself. But if such interpreta- 


tions should constitute a part of the formal resolution of ratification, long delays 
governments 


would be the inevitable consequence, inasmuch as all the many 
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concerned would have to accept, in effect, the language of the Senate as the 
language of the treaty before ratification would be complete. The assent of the 
German Assembly at Weimar would have to be obtained, among the rest, and 
I must frankly say that I could only with the greatest reluctance approach that 
assembly for permission to read the treaty as we understand it and as those who 
framed it quite certainly understood it. If the United States were to qualify the 
document in any way, moreover, I am confident from what I know of the many 
conferences and debates which accompanied the formulation of the treaty that 
our example would immediately be followed in many quarters, in some instances 
with very serious reservations, and that the meaning and operative force of the 
treaty would presently be clouded from one end of its clauses to the other.6 


The only other outstanding feature of the hearings which space 
will permit us to notice, was the testimony of William C. Bullitt, 
regarding the alleged views of Secretary Lansing on the treaty. Mr. 
Bullitt was an employe of the State Department, attached to the 
Peace Conference, who resigned in May, 1919, after he had learned 
the terms of the proposed treaty of peace with Germany. At the 
end of his testimony before the Committee on Foreign Relations on 
September 12, 1919, Mr. Bullitt read from a memorandum of a 
conversation with the Secretary of State at Paris on May 19, 1919, 
as follows: 

Mr. Lansing then said that he, too, considered many parts of the treaty 
thoroughly bad, particularly those dealing with Shantung and the league of 
He said: “I consider that the league of nations at present is entirely 
The great powers have simply gone ahead and arranged the world to suit 
themselves. England and France particularly have gotten out of the treaty 
everything that they wanted, and the league of nations can do nothing to alter 


any of the unjust clauses of the treaty except by unanimous consent of the 
members of the league, and the great powers will never give their consent to 


nations. 


useless. 


changes in the interests of weaker peoples.” 

We then talked about the possibility of ratification by the Senate. Mr. 
Lansing said: “I believe that if the Senate could only understand what this 
treaty means, and if the American people could really understand, it would 


unquestionably be defeated.” 7 


6 Sen. Doc. 106, 66 Cong., Ist sess., p. 500. 7 Ibid., p. 1276. 
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PRESIDENT WILSON’S ENDEAVORS TO OBTAIN UNCONDITIONAL 
RATIFICATION 


Debate in the Senate continued while the treaty was under con- 
sideration by the Committee on Foreign Relations. It increased in 
volume and diversity until the Senators became divided into three 
groups. A small number of Senators absolutely opposed the ratifica- 
tion of the treaty in any form, and because of their insistent opposi- 
tion they became known as the ‘‘irreconcilables.’’ A larger group 
supported the President’s demand that the treaty be ratified as signed, 
but later indicated their willingness to accept reservations of an 
‘interpretative character.’’ The third group was made up of 
Senators who favored the ratification of the treaty on condition that 
it contain reservations safeguarding what they believed to be the 
substantial rights and interests of the United States. This group 
itself did not remain compact, but developed a schism of so-called 
*‘mild reservationists’’ who favored a larger participation of the 
United States in world affairs and therefore a minimum of reserva- 
tions, as against the more restricted participation and maximum 
program of reservations advocated by the main group of reserva- 
tionists. 

As the debate progressed in the Senate and individual Senators 
expressed their views, it became apparent that the treaty could not 
‘interpretative 


‘ 


obtain the necessary votes for ratification even with 
reservations.’’ President Wilson endeavored to save the situation by 
personal conferences at the White House with mild reservation 
Senators; but the serious probability that the Senate would not fully 
approve his work at Paris forced him to play what he evidently relied 
upon as his strongest hand, namely, a direct appeal to the people to 
support the treaty and to bring sufficient pressure to bear upon the 
opposing Senators to obtain its ratification in form acceptable to him. 
Accordingly the President undertook to accomplish this purpose in 
a speech-making tour of the West. He began at Columbus, Ohio, on 
September 4, 1919, visiting in rapid succession Indianapolis, St. 
Louis, Kansas City, Des Moines, Omaha, Sioux Falls, St. Paul, Min- 
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neapolis, Bismarck and Mandan, N. D., Billings and Helena, Mon- 
tana; Ccur d’Alene, Idaho; Spokane, Tacoma, Portland, San 
Francisco, Oakland, San Diego, Los Angeles, Sacramento, Reno, 
Ogden, Salt Lake City, Cheyenne; Denver and Pueblo, Colorado. In 
his speeches he expounded what he considered to be the real meaning 
of the Covenant, dwelt upon features of the treaty whose merits he 
said had been overlooked by its opponents and lukewarm friends and 
deplored the attempts to amend or accept it with reservations. At 
the last-named city the trip was brought to an abrupt end on Sep- 
tember 25th by the serious breakdown of the President, which forced 
him immediately to return to Washington, where he was confined 
to the White House for five months and obliged to relinquish his 
active leadership in behalf of the treaty of peace and the League of 
Nations. His physical exertions on this strenuous 9,500 mile trip to 
bring about their ratification, in the course of which he made thirty- 
seven addresses of an average length of 5,000 words each in twenty- 
nine cities on eighteen days, exclusive of Sundays, spending his nights 
and the intervals between speeches in his Pullman car, came near 
resulting unfortunately in the tragic fulfilment of the declaration 
made in the course of his address at Spokane, Washington, on Sep- 
tember 12, 1919, that ‘‘I am ready to fight from now until all the 
fight has been taken out of me by death to redeem the faith and 
proposed by the Committee were thus explained in its report: 


THE TREATY REPORTED TO THE SENATE 


In the meantime the Committee on Foreign Relations had con- 
cluded its consideration of the treaty, and on September 10, 1919, 
reported it to the Senate with recommendations of a number of 
amendments and reservations. The amendments and reservations 
proposed by the Committee were thus explained in its report: 


AMENDMENTS 

The first amendment offered by the committee relates to the league. It is 
proposed so to amend the text as to secure for the United States a vote in the 
assembly of the league equal to that of any other power. Great Britain now has 
under the name of the British Empire one vote in the council of the league. She 


8Sen. Doc. 120, 66th Cong., Ist sess., p. 173. 


i 
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has four additional votes in the assembly of the league for her self-governing 
dominions and colonies, which are most properly members of the league and 
signatories to the treaty. She also has the vote of India, which is neither a 
self-governing dominion nor a colony, but merely a part of the Empire and which 
apparently was simply put in as a signatory and member of the league by the 
peace conference because Great Britain desired it. Great Britain also will control 
the votes of the Kingdom of Hejaz and of Persia. With these last two of course 
we have nothing to do. But if Great Britain has six votes in the league assembly 
no reason has occurred to the committee and no argument had been made to show 
why the United States should not have an equal number. If other countries like 
the present arrangement, that is not our affair; but the committee failed to see 
why the United States should have but one vote in the assembly of the league 
when the British Empire has six. 

Amendments 39 to 44, inclusive, transfer to China the German lease and 
rights, if they exist, in the Chinese Province of Shantung, which are given by the 
treaty to Japan. The majority of the committee were not willing to have their 
votes recorded at any stage in the proceedings in favor of the consummation of 
what they consider a great wrong. They cannot assent to taking the property 
of a faithful ally and handing it over to another ally in fulfillment of a bargain 
made by other powers in a secret treaty. It is a record which they are not willing 
to present to their fellow-citizens or leave behind them for the contemplation 
of their children. 

Amendment No. 2 is simply to provide that where a member of the league 
has self-governing dominions and colonies which are also members of the league, 
the exclusion of the disputants under the league rules shall cover the aggregate 
vote of the member of the league and its self-governing dominions and parts of 
empire combined if any one of them is involved in the controversy. 

The remaining amendments, with a single exception, may be treated as one, 
for the purpose of all alike is to relieve the United States from. having represen- 
tatives on the commissions established by the league which deal with questions 
in which the United States has and can have no interest and in which the United 
States has evidently been inserted by design. The exception is amendment 
No. 45, which provides that the United States shall have a member of the 
reparation commission, but that such commissioner of the United States can- 
not, except in the case of shipping where the interests of the United States are 
directly involved, deal with or vote upon any other questions before that com 
mission except under instructions from the Government of the United States. 


RESERVATIONS 
The committee proposes four reservations to be made a part of the resolution 


of ratification when it is offered. The committee reserves, of course, the right 
to offer other reservations if they shall so determine. The four reservations 


now presented are as follows: 
“]. The United States reserves to itself the unconditional right to withdraw 


from the league of nations upon the notice provided in article 1 of said treaty 
of peace with Germany.” 


| 
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The provision in the league covenant for withdrawal declares that any member 
may withdraw provided it has fulfilled all its international obligations and all 
its obligations under the covenant. There has been much dispute as to who 
would decide if the question of the fulfillment of obiigations was raised and it is 
very generally thought that this question would be settled by the council of the 
league of nations. The best that can be said about it is that the question of 
decision is clouded with doubt. On such a point as this there must be no doubt. 
The United States, which has never broken an international obligation, cannot 
permit all its existing treaties to be reviewed and its conduct and honor ques- 
tioned by other nations. The same may be said in regard to the fulfillment of the 
obligations to the league. It must be made perfectly clear that the United States 
alone is to determine as to the fulfillment of its obligations, and its right of 
withdrawal must therefore be unconditional as provided in the reservation. 

“2. The United States declines to assume, under the provisions of article 10, 
or under any other article, any obligation to preserve the territorial integrity or 
political independence of any other country or to interfere in controversies 
between other nations, members of the league or not, or to employ the military 
or naval forces of the United States in such controversies, or to adopt economic 
measures, for the protection of any other country, whether a member of the 
league or not, against external aggression or for the purpose of coercing any 
other country, or for the purpose of intervention in the internal conflicts or other 
controversies which may arise in any other country, and no mandate shall be 
aceepted by the United States under article 22, Part I, of the treaty of peace 
With Germany, except by action of the Congress of the United States.” 

This reservation is intended to meet the most vital objection to the league 
covenant as it stands. Under no circumstances must there be any legal or moral 
obligation upon the United States to enter into war or to send its Army and 
Navy abroad or without the unfettered action of Congress to impose economic 
boyeotts on other countries. Under the Constitution of the United States the 
Congress alone has the power to declare war, and all bills to raise revenue or 
affecting the revenue in any way must originate in the House of Representatives, 
be passed by the Senate, and receive the signature of the President. These 
Constitutional rights of Congress must not be impaired by any agreements such 
as are presented in this treaty, nor can any opportunity of charging the United 
States with bad faith be permitted. No American soldiers or sailors must be 
sent to fight in other lands at the bidding of the league of nations. American 
lives must not be sacrificed except by the will and command of the American 
people acting through their constitutional representatives in Congress. 

This reservation also covers the subject of mandates. According to the 
provisions of the covenant of the league the acceptance of a mandate by any 
member is voluntary, but as to who shall have authority to refuse or to accept 
a mandate for any country the covenant of the league is silent. The decision 
as to accepting a mandate must rest exclusively within the control of the Congress 
of the United States as the reservation provides and must not be delegated, even 


by inference, to any personal agent or to any delegate or commissioner. 
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“3. The United States reserves to itself exclusively the right to decide what 
questions are within its domestic jurisdiction, and declares that all domestic and 
political questions relating to its affairs, including immigration, coastwise traffic, 
the tariff, commerce, and all other domestic questions, are solely within the 
jurisdiction of the United States and are not under this treaty submitted in any 
way either to arbitration or to the consideration of the council or of the assembly 
of the league of nations, or to the decision or recommendation of any other 
power.” 

This reservation speaks for itself. It is not necessary to follow out here all 
tortuous windings, which to those who have followed them through the labyrinth 
disclose the fact that the league under certain conditions will have power to pass 
upon and decide questions of immigration and tariff, as well as the others 
mentioned in the reservation. It is believed by the committee that this reserva- 
tion relieves the United States from any dangers or any obligations in this 
direction. 

The fourth and last reservation is as follows: 

“4, The United States declines to submit for arbitration or inquiry by the 
assembly or the council of the league of nations provided for in said treaty of 
peace any questions which in the judgment of the United States depend upon 
or relate to its long-established policy, commonly known as the Monroe doctrine; 
said doctrine is to be interpreted by the United States alone, and is hereby 
declared to be wholly outside the jurisdiction of said league of nations and 
entirely unaffected by any provision conteined in the said treaty of peace with 


Germany.” 


The purpose of this reservation is clear. It is intended to preserve the 
Monroe doctrine from any interference or interpretation by foreign powers. As 
the Monroe doctrine has protected the United States, so, it is believed by the 


committee, will this reservation protect the Monroe doctrine from the destruction 
with which it is threatened by article 21 in the covenant of the league and leave 
it, where it has always been, within the sole and complete contro] of the 
United States. 

This covenant of the league of nations is an alliance and not a league, as is 
amply shown by the provisions of the treaty with Germany which vests all 
essential power in five great nations. Those same nations, the principal allied 
and associated powers, also dominate the league through the council. 

The committee believe that the league as it stands will breed wars instead 
They also believe that the covenant of the league demands 
no way 


of securing peace. 
sacrifices of American independence and sovereignty which would in 
promote the world’s peace but which are fraught with the gravest dangers to the 
future safety and well-being of the United States. The amendments and reser- 
vations alike are governed by a single purpose and that is to guard American 


rights and American sovereignty, the invasion of which would stimulate breaches 
States can serve 


of faith, encourage conflicts, and generate wars. The United 
the cause of peace best, as she has served it in the past, and do more to secure 
liberty and civilization throughout the world by proceeding along the paths she 
has always followed and by not permitting herself to be fettered by the dictates 
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of other nations or immersed and entangled in all the broils and conflicts of 


Eu rope.9 


The foregoing report was signed by the majority of the members 
of the Committee. A separate report was made on September 11, by 
the minority members of the Committee, who opposed both amend- 
ments and reservations. The proposed amendments would, if adopted, 
in their opinion defeat the participation of the United States in the 
treaty, and the same effect would be produced, it was stated, by the 
adoption of the reservations, which were in no sense ‘‘ interpretative 
reservations’’ but in fact alterations of the treaty. Concerning the 
League of Nations the minority report added: 


The league of nations proposes to organize the nations of the world for peace, 
whereas they have always heretofore been organized for war. It proposes to 
establish the rule of international justice in place of force. It proposes to make 
a war of conquest impossible by uniting all nations against the offender. 

It is the first international arrangement ever made by which small and weak 
nations are given the organized strength of the world for protection. 

It is a covenant between many nations by which each agrees not to do certain 
things which in the past have produced wars and to do many things which have 
been found to preserve the peace. 

It is a working plan for the gradual reduction of armament by all members 
simultaneously in proper proportion and by agreement. 

It sets up arbitration as a friendly method of adjusting disputes and inquiry 
when arbitration is not agreed to. In both cases it provides a cooling-off period 
of nine months during which the differences may be adjusted. 

It preserves the territorial integrity and political independence of each member 
and leaves to each the exercise of its sovereign rights as a nation. 

It will save the world from wars and preparations for wars. It will reduce 
armies and navies and taxes. 

It will help to remove the discontent with government in all countries by 
making government beneficent and devoting its revenues to constructive rather 
than to destructive purposes. 

It is the only plan proposed to redeem the world from war, pestilence and 
famine. The only one by which a stricken world c&in be redeemed from the 
disasters of the late war and the dangers of impending international chaos.1°, 


A third report on the treaty, made by Senator McCumber on 
September 15, represented substantially the views of the ‘‘mild 
reservationists.’’ It opposed the amendments and objected to the 


® Senate Report, No. 176, 66th Cong., Ist sess. Part 1. 10 Jbid., Part 2. 
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phraseology of the reservations which it characterized as unnecessarily 
severe. It recommended four substitute reservations in lieu of the 
reservations proposed by the majority, and added two additional 
reservations to take the place of the amendments proposed by the 
majority on the subject of Shantung and the voting power of self- 
governing dominions in the league. Concerning the other amend- 
ments Senator McCumber expressed his opinion that the United 
States should not withdraw from the work of reconstruction in 
Europe. He thus commented upon the Covenant of the League of 


Nations: 


There has been written into this compact a great underlying principle which 
is the very soul of the agreement, that the same code of morality which governs 
people in their relations to each other in every highly organized State of the 
world shall govern nations in their relations to each other; that no nation shall 
rob another nation of its territory or its independence; that no nation shall have 
the right to murder the people of another nation for the selfish purpose of 
extending its own domains. 

No statesman, no philosopher, has ever yet given a single reason why nations, 
which are but collections of individuals, should not be governed in their inter- 
national relations by the same code of ethics that governs the peoples of 
communities or States in their internal relations. 

For the first time in the history of the world this great advance step is 
attempted. The whole issue is whether nations can so eliminate their selfish 
desires, so restrain their national avarice, as to accord equal justice to all people. 
As in the community, every individual assumes to assist in the enforcement of 
law, in the protection of the life, liberty, and property of every other citizen, so in 
this international code of ethics, each nation assumes to do its part in guarding 
the international rights of every other nation. As in every State a forum has 
been provided for the settlement of individual disputes, and no individual is 
allowed the right to disregard the law of his community, so in this international 
compact, a forum is provided for the settlement of international disputes, and 
each nation is forbidden to determine when it may commit an act of aggression 
against another nation until it has at least brought its case into this forum for 


consideration and settlement if possible.11 


THE TREATY IN THE SENATE 

The treaty of peace became the regular business before the Senate 

on September 15. On the following day its consideration was begun 
section by section. By September 27, the first 111 articles had been 


11 Sen. Rep. 176, 66th Cong., Ist sess., Part 3. 
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read and the reading was interrupted to take up the amendments 
proposed by the Committee to eliminate the United States from par- 
ticipation in certain work connected with the execution of the treaty. 

The amendments eliminated the American representatives from 
the commissions to run the frontiers between Belgium and Germany, 
Poland and Germany, and Poland and Czecho-Slovakia, and from 
the commissions to administer the Saar Basin, Upper Silesia, East 
Prussia and Schleswig during the periods of the plebiscites and to 
carry out their results. They also eliminated the participation of 
the United States in future negotiations regarding the status of 
Luxemburg and from the proposed agreements with Poland and 
Czecho-Slovakia regarding the protection of minorities. The United 
States was further eliminated from any part in the appointment of 
the manager of the Central Rhine Commission, and from the accept- 
ance of any right or title in Memel and Danzig or participation in 
the future settlement of their status. 

The above amendments were debated until October 2, when they 
were put to a vote under a unanimous-consent agreement. All were 
rejected by votes ranging from 58 yeas to 30 nays to votes without 
the formality of a roll call. 

The reading of the treaty was resumed on October 7 and 8, when 
the amendments were reached transferring to China instead of Japan 
the German lease and rights in Shantung. Debate on these amend- 
ments continued until October 16, when they were also voted 
upon under a unanimous-consent agreement, and rejected by a vote 
of 35 yeas to 55 nays. The reading of the treaty was immediately 
resumed and on the following day, October 17, the Committee’s 
amendment was reached restricting the participation of the American 
member of the Reparation Commission to matters arising under 
Annex 3 to the reparation clauses, unless otherwise specifically in- 
structed by his government to take part. The amendment was 
promptly voted upon and rejected by a viva voce vote. The reading 
of the treaty then proceeded until October 20 when it was completed. 

On October 22 the Senate took up the first amendment, which 
had been passed over, intended to secure equality of voting of the 
United States in the Council and Assembly of the League of Nations. 
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This amendment proposed to insert the following proviso at the end 
of Article 3 of the covenant: 

Provided, that when any member of the league has or possesses self-governing 
dominions or colonies or parts of empire, which are also members of the league, 
the United States shall have votes in the assembly or council of the league 
numerically equal to the aggregate vote of such member of the league and its 
self-governing dominions and colonies and parts of empire in the council or 


assembly of the league. 


The amendment was rejected on October 27 by a vote of 38 yeas 
to 40 nays. The second Committee amendment on the same subject 
was then taken up. It proposed to insert the following paragraph 
in Article 15 of the Covenant: 

Whenever the case referred to the assembly involves a dispute between one 
member of the league and another member whose self-governing dominions or 
colonies or parts of empire are also represented in the assembly, neither the 
disputant members nor any of their said dominions, colonies, or parts of empire 
shall have a vote upon any phase of the question. 


Senator Shields offered the following substitute for the amend- 
ment of the Committee: 


Provided further, That when imperial and federal governments and their self- 
governing dominions, colonies or states are members of the league, as originally 
organized or hereafter admitted, the empire or federal government and the 
dominions, colonies, or states shall, collectively, have only one membership, one 
delegate, and one vote in the council and only three delegates and one vote in 


the assembly. 


The substitute was defeated on March 29 by a vote of 42 yeas 
to 49 nays; and the amendment proposed by the Committee was 
rejected on the same day by a vote of 36 yeas to 47 nays. 

This concluded the amendments proposed by the Committee on 
Foreign Relations, and amendments from individual Senators were 
then in order. On October 29, Senator Johnson offered the following 


amendment: 


When any member of the league has or possesses self-governing dominions or 
colonies or parts of empire, which are also members of the league, the United 
States shall have representatives in the council or assembly or any organization 
of labor or labor cunierence under the league or treaty numerically equal to the 
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aggregate number of representatives of such member of the league and its self- 
governing dominions and colonies and parts of empire in the council or assembly 
of the league or organization of labor or labor conference under the league or 
treaty, and such representatives of the United States shall have the same powers 
and rights as the representatives of said member and its self-governing dominions 
or colonies or parts of empire, and upon all matters whatsoever the United States 
shall have votes in the council and assembly and any organization of labor or 
labor conference under the league or treaty numerically equal to the aggregate 
vote cast or registered by any such member of the league and its self-governing 


dominions and colonies and parts of empire. 


The proposed amendment went on to explain that its intent was 
‘to give to the United States representation upon council or assembly 
and in any labor organization or labor conference under the league 
or treaty, a voting power in every respect and upon all questions 
equal to the aggregate representation and voting power of any mem- 
ber of the league and such member’s self-governing dominions and 
colonies and parts of empire, and this amendment shall be literally 
applied and construed to effectuate fully said intent.’’ It concluded 
by repeating the committee amendment just rejected. 

The Johnson amendment was promptly rejected by a vote of 35 
yeas to 42 nays. 

On October 30, Senator La Follette moved to strike out Part XIII 
of the treaty dealing with the International Labor Organization. 
This motion was defeated on November 5 by a vote of 34 yeas to 
47 nays. On November 4, Senator Lodge moved to strike out Articles 
156, 157, and 158 of the treaty dealing with the question of Shantung. 
This proposal was immediately rejected by a vote of 26 yeas to 41 
nays. On November 5, Senator Gore proposed to insert at the end 
of the first paragraph of Article 12 of the Covenant a proviso that 
members of the League should not resort to war until an advisory 
vote of the people shall have been taken, which was rejected on 
November 6 by a vote of 16 yeas to 67 nays. 

The argument chiefly used by the opponents of textual amend- 
ments was that their adoption would necessitate a resubmission of the 
treaty to the Peace Conference, including Germany. As shown by 
the votes upon the amendments, the majority of the Senate was 
opposed to such a course. The opposition to amendments was so 
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evident that on the same day that they were taken up in the Senate 
for consideration (October 22), the Committee on Foreign Relations 
met for the purpose of substituting reservations for them. 

On October 24, Senator Lodge, on behalf of the Committee on 
Foreign Relations, reported a new draft of the reservations already 
reported, together with certain additional reservations, making four- 
teen in all, preceded by a preamble. On November 6, after the Senate 
had rejected all of the proposed amendments, Senator Lodge moved 
the adoption of the new reservations and preamble. Voting upon 
them began the following day. The proceedings upon each were as 


follows: 


RESOLVING CLAUSE OR PREAMBLE 


Resolved (two-thirds of the Senators present concurring therein), 
That the Senate advise and consent to the ratification of the treaty 
of peace with Germany concluded at Versailles on the 28th day of 
June, 1919, subject to the following reservations and understandings, 
which are hereby made a part and condition of this resolution of 
ratification, which ratification is not to take effect or bind the United 
States until the said reservations and understandings adopted by 
the Senate have been accepted by an exchange of notes as a part and 
a condition of this resolution of ratification by at least three of the 
four principal allied and associated powers, to wit, Great Britain, 
France, Italy, and Japan. 


This clause was taken up and adopted on November 7 by a vote 
of 48 to 40. Previously a motion by Senator McCumber to strike 
out all after the word ‘‘ratification’’ in the sixth line had been rejected 
by a vote of 40 to 48. The same motion made by Senator Hitchcock 
on November 18, when the Senate was acting upon the report of the 
Committee of the Whole, was rejected by a vote of 36 to 45. A 
motion on November 7, by Senator Borah to amend so as to require 
the acceptance of the reservations by all four of the principal allied 
and associated Powers instead of three was defeated by a vote of 25 
yeas to 63 nays. An amendment proposed by Senator King to 
provide for the implied acceptance of any Power by participation 
in proceedings authorized by the treaty was also rejected, the vote 
being 42 yeas to 46 nays. 
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RESERVATION No. 1.—Withdrawal from the League. 


The United States so understands and construes Article 1 that in 
case of notice of withdrawal from the league of nations, as provided 
in said article, the United States shall be the sole judge as to whether 
all its international obligations and all its obligations under the said 
covenant have been fulfilled, and notice of withdrawal by the United 
States may be given by a concurrent resolution of the Congress of 
the United States. 

This reservation was adopted on November 8 in the form recom- 
mended by the Committee, by a vote of 50 to 35. A motion by 
Senator Thomas to strike out the last clause providing for notice 
of withdrawal by a concurrent resolution, offered on November 7 but 
withdrawn and renewed on November 8 by Senator Walsh of Montana, 
was lost by 37 yeas to 49 nays. An amendment by Senator Gore that 
such notice might be given either by the President or by a concurrent 
resolution was rejected on November 8 by a vote of 18 yeas to 68 
nays. On the same day a motion by Senator Nelson to change ‘‘con- 
current’’ resolution to ‘‘joint’’ resolution was voted down, 39 yeas 
to 45 nays. Senator King then moved to amend the words ‘‘the United 
States shall be the sole judge’’ to read ‘‘any nation shall be the sole 
judge,’’ and it failed to carry by a vote of 32 yeas to 52 nays. 


RESERVATION No. 2.—Guarantee of territorial integrity. 


The United States assumes no obligation to preserve the terri- 
torial integrity or political independence of any other country or 
to interfere in controversies between nations—whether members of 
the league or not—under the provisions of article 10, or to employ 
the military or naval forces of the United States under any article 
of the treaty for any purpose, unless in any particular case the Con- 
gress, which, under the Constitution, has the sole power to declare 
war or authorize the employment of the military or naval forces of 
the United States, shall by act or joint resolution so provide. 


This reservation was adopted on November 13 as drafted by the 
Committee on Foreign Relations, by a vote of 46 to 33. Before its 
adoption several unsuccessful attempts to modify it were made. On 
November 10, Senator Thomas offered the following substitute : 


That the suggestions of the council of the league of nations as to the means 
of carrying the obligations of article 10 into effect are only advisory, and that 


 . 
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any undertaking under the provisions of article 10, the execution of which may 
require the use of American military or naval forces or economic measures can 
under the Constitution be carried out only by the action of the Congress, and 
that the failure of the Congress to adopt the suggestions of the council of the 
league or to provide such military or naval forces or economic measures shall 
not constitute a violation of the treaty. 

After this substitute was rejected by a vote of 36 yeas to 48 nays, 
a substitute by Senator Borah declaring that ‘‘the United States 
assumes no obligation, legal or moral, under article 10 and shall not 
be bound by any of the terms or conditions of said article’’ was also 
rejected on the same day, 18 yeas to 68 nays. Senator Walsh of 
Montana moved to strike out the clause ‘‘or authorize the employ- 
ment of the military or naval forces of the United States,’’ which 
was rejected, 38 yeas to 45 nays. He then moved the following 
addition to the reservation: ‘‘ And the United States hereby releases 
all members of the league from any obligation to it under Article 10 
and declines to participate in any proceeding by the council author- 
ized thereby.’’ The vote on this addition did not take place until 
November 13, when it was rejected, 4 yeas to 68 nays. On the same 
day Senator Thomas moved an amendment which would recognize 
the obligation of the United States to preserve the territorial integrity 
or political independence of other countries for a period of five years. 
This was rejected by a vote of 32 yeas to 46 nays. Thereupon, Senator 
Walsh of Montana offered a proviso to the reservation under which 
the United States would assume for a period of five years the obliga- 
tion to preserve the territorial integrity and political independence 
of Poland, Czecho-Slovakia and the Serb-Croat-Slovene State. This 
proviso was rejected by a vote of 32 yeas to 44 nays. Senator 
McKellar moved a proviso under which the United States would 
guarantee for five years the sovereignty of France over Alsace- 
Lorraine, which was also rejected, 31 yeas to 46 nays. A substitute 
offered by Senator Hitchcock was next rejected, 32 yeas to 44 nays, 
interpreting the advice mentioned in Article 10 of the Covenant as 
to the employment of naval and military forces to be ‘‘merely advice 
which every member nation is free to accept or reject, according 
to the conscience and judgment of its then existing government,’’ 
and declaring that ‘‘in the United States this advice can only be ac- 


TREATY OF PEACE WITH GERMANY IN THE U. 8S. SENATE 177 


cepted by action of the Congress at the time in being.’’ Another 
substitute was then offered by Senator Owen declaring that the United 
States, in assuming the obligations of Article 10 of the Covenant, 
‘‘does so with the understanding that the advice or recommendation 
of the council or assembly under articles 10 and 15 is purely advisory 
and absolutely subject to such judgment and action as the Congress 
of the United States may find justified by the facts in any case sub- 
mitted.’’ It was rejected by a vote of 33 yeas to 44 nays; whereupon 
Senator Hitchcock proposed to add to the reservation the following 
paragraph : 

But, finally, it shall be the declared policy of our Government, in order to 
meet fully and fairly our obligations to ourselves and to the world, that the 
freedom and peace of Europe being again threatened by any power or combination 
of powers, the United States will regard such a situation with grave concern 
as a menace to its own peace and freedom, will consult with other powers affected 
with a view to devising means for the removal of such menace, and will, the 
necessity arising in the future, carry out the same complete accord and coépera- 
tion with our chief cobelligerents for the defense of civilization. 


The proposed amendment was rejected, 34 yeas to 45 nays. 


RESERVATION No. 3.—Mandates. 


No mandate shall be accepted by the United States under Article 
22, part 1, or any other provision of the treaty of peace with Germany, 


except by action of the Congress of the United States. 


This reservation was adopted without a roll call on November 15, 
in Committee of the Whole, in the form recommended by the Com- 
mittee on Foreign Relations. When the report of the Committee was 
before the Senate for concurrence on November 18, Senator Lodge 
demanded a roll call and the reservation was adopted by a vote of 
52 to 31. 

RESERVATION No. 4.—Domestic questions. 

The United States reserves to itself exclusively the right to decide 
what questions are within its domestic jurisdiction, and declares that 
all domestic and political questions relating wholly or in part to its 
internal affairs, including immigration, labor, coastwise traffic, the 
tariff, commerce, the suppression of traffic in women and children 
and in opium and other dangerous drugs, and all other domestic ques- 
tions, are solely within the jurisdiction of the United States and are 
not under this treaty to be submitted in any way either to arbitration 
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or to the consideration of the council or of the assembly of the 
league of nations, or any agency thereof, or to the decision or recom- 
mendation of any other power. 

This reservation was adopted in Committee of the Whole on 
November 15 by a vote of 59 to 36 after it had been amended on 
motion of Senator Hale so as to exclude boundary questions from 
arbitration or the jurisdiction of the League of Nations, but the 
amendment was eliminated in the Senate on November 18. On No- 
vember 15, a substitute offered by Senator Hitchcock, simply excluding 
from the jurisdiction of the League any matter which a member 
nation ‘‘considers to be in international law a domestic question, such 
as immigration, labor, tariff, or other matter relating to its internal 
or coastwise affairs,’’ was rejected by a vote of 43 yeas to 52 nays. 


RESERVATION No. 5.—Monroe Doctrine. 


The United States will not submit to arbitration or to inquiry by 
the assembly or by the council of the league of nations, provided for 
in said treaty of peace, any questions which in the judgment of the 
United States depend upon or relate to its long-established policy, 
commonly known as the Monroe Doctrine; said doctrine is to be in- 
terpreted by the United States alone, and is hereby declared to be 
wholly outside the jurisdiction of said league of nations and entirely 
unaffected by any provision containec in the said treaty of peace 
with Germany. 


The reservation as reported by the Committee on Foreign Relations 
was adopted on November 15 by a vote of 55 to 34, after two substi- 
tutes offered by Senators Hitchcock and Pittman had been rejected, 
43 yeas to 51 nays, and 42 yeas to 52 nays,’* and a motion by Senator 


12 These substitutes read: 

SENATOR HITCHCOCK: 

That the national policy of the United States known as the Monroe Doctrine, 
as announced and interpreted by the United States, is not in any way impaired 
or affected by the covenant of the league of nations and is not subject to any 
decision, report, or inquiry by the council or assembly. 

SENATOR PITTMAN: 

The United States does not bind itself to submit for arbitration or inquiry 
by the assembly or the council any question which, in the judgment of the United 
States, depends upon or involves its long-established policy commonly known as 
the Monroe Doctrine, and it is preserved unaffected by any provision in the said 
treaty contained. 
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Smith to strike out after the words ‘‘said doctrine’’ the clause ‘‘is to 
be interpreted by the United States alone’’ had been rejected without 
a roll eall. 
RESERVATION No. 6.—Shantung. 
The United States withholds its assent to Articles 156, 157, and 
158, and reserves full liberty of action with respect to any contro- 


versy which may arise under said articles between the Republic of 
China and the Empire of Japan. 


This reservation was adopted on November 15 by a vote of 53 to 41 
in the form recommended by the Committee. Before its adoption 
Senator McCumber moved a substitute reading: ‘‘The United States 
refrains from entering into any agreement on its part in reference 
to the matters contained in Articles 156, 157, and 158, and reserves 
full liberty of action in respect to any controversy which may arise 
in relation thereto.’’ It was rejected by a vote of 42 yeas to 50 nays. 
Senator Pittman then moved a substitute which provided that in 
ratifying the treaty the United States understands that the rights 
and interests renounced by Germany in favor of Japan are to be 
returned by Japan to China upon the adoption of the treaty in 
accordance with the notes exchanged between Japan and China on 
May 25, 1915. This substitute was likewise rejected, the vote being 


39 yeas to 50 nays. 


RESERVATION No. 7.—Appointment of American representatives in 
the League. 


The Congress of the United States will provide by law for the 
appointment of the representatives of the United States in the 
assembly and the council of the league of nations, and may in its 
discretion provide for the participation of the United States in any 
commission, committee, tribunal, court, council or conference, or in 
the selection of any members thereof, and for the appointment of 
members of said commissions, committees, tribunals, courts, council, 
or conferences, or any other representatives under the treaty of peace, 
or in carrying out its provisions, and until such participation and 
appointment have been so provided for and the powers and duties 
of such representatives have been defined by law, no person shall 
represent the United States under either said league of nations or 
the treaty of peace with Germany or be authorized to perform any 
act for or on behalf of the United States thereunder, and no citizen of 
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the United States shall be selected or appointed as a member of said 
commissions, committees, tribunals, courts, councils, or conferences 
except with the approval of the Senate of the United States. 


RESERVATION No. 8.—Reparation Commission. 


The United States understands that the Reparation Commission 
will regulate or interfere with exports from the United States to 
Germany, or from Germany to the United States, only when the 
United States by act or joint resolution of Congress approves such 
regulation or interference. 


RESERVATION No. 9.—Ezxpenses of the League. 


The United States shall not be obligated to contribute to any 
expenses of the league of nations, or of the secretariat, or of any 
commission, or committee, or conference, or other agency, organized 
under the league of nations or under the treaty or for the purpose of 
carrying out the treaty provisions, unless and until an appropriation 
of funds available for such expenses shall have been made by the 
Congress of the United States. 


RESERVATION No. 10.—Armaments. 


If the United States shall at any time adopt any plan for the 
limitation of armaments proposed by the council of the league of 
nations under the provisions of article 8, it reserves the right to 
increase such armaments without the consent of the council when- 
ever the United States is threatened with invasion or engaged in war. 


RESERVATION No. 11.—Relations with nationals of covenant-breaking 
State. 


The United States reserves the right to permit, in its discretion, 
the nationals of a covenant-breaking State, as defined in article 16 
of the covenant of the league of nations, residing within the United 
States or in countries other than that violating said article 16, to 
continue their commercial, financial, and personal relations with the 
nationals of the United States. 


RESERVATION No. 12.—Illegal acts in contravention of American 
rights. 


Nothing in articles 296, 297, or in any of the annexes thereto, or 
in any other article, section, or annex of the treaty of peace with 
Germany shall, as against citizens of the United States, be taken to 
mean any confirmation, ratification, or approval of any act otherwise 
illegal or in contravention of the rights of citizens of the United 


States. 
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All of the above reservations were adopted on November 15, in 
the form recommended by the Committee on Foreign Relations, by 
the following votes: No. 7, 53 to 40; No. 8, 54 to 40; Nos. 9 and 10, 56 
to 39; No. 11, 53 to 41; No. 12, 52 to 41. 


RESERVATION No. 13.—International Labor Organization. 


The United States withholds its assent to Part XIII (articles 
387 to 427, inclusive) unless Congress, by act or joint resolution, shall 
hereafter make provision for representation in the organization 
established by said Part XIII, and in such event the participation 
of the United States will be governed and conditioned by the pro- 
visions of such act or joint resolution. 


This reservation was offered by Senator McCumber on November 
17, and agreed to on November 18 by a vote of 54 to 35, after a 
substitute by Senator King withholding entirely assent to Part XIII 
of the treaty, excepting it from the act of ratification and declining 
to participate in carrying out its provisions, had been voted down 


43 yeas to 48 nays. 


RESERVATION No. 14.—Voting power of Self-Governing Dominions. 


The United States assumes no obligations to be bound by any 
election, decision, report, or finding of the council or assembly in 
which any member of the league and its self-governing dominions, 
colonies, or parts of empire, in the aggregate have cast more than 
one vote, and assumes no obligation to be bound by any decision, 
report, or finding of the council or assembly arising out of any dispute 
between the United States and any member of the league if such 
member, or any self-governing dominion, colony, empire, or part of 
empire united with it politically has voted. 


This reservation was offered by Senator Lenroot on November 18, 
and agreed to by a vote of 55 to 38. It was adopted after Senator 
Johnson had offered in slightly modified form as a reservation his 
textual amendment on this subject rejected on October 29 and it had 
again been defeated, 43 yeas to 46 nays; and after the following 
addition proposed by Senator McCumber had been rejected by a 
vote of 3 yeas to 86 nays: ‘‘ Unless upon the submission of the matter 
to the council or assembly for decision, report, or finding, the United 
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States consents that the said dominions, colonies, or parts of empire 
may each have the right to cast a separate vote upon the said election, 


9? 


decision, report or finding. 


REJECTED COMMITTEE RESERVATIONS 


On November 17 the Senate, as in Committee of the Whole, re- 
jected by votes of 29 yeas to 64 nays, and 36 yeas to 56 nays, the 
following reservations recommended by the Committee on Foreign 
Relations : 

The United States declines to accept as trustee, or in her own right, any 
interest in or any responsibility for the government or disposition of the overseas 


possessions of Germany, her rights and titles to which Germany renounces to the 
principal allied and associated powers under articles 119 to 127, inclusive. 


The United States reserves to itself exclusively the right to decide what 
questions affect its honor or its vital interests and declares that such questions 
are not under this treaty to be submitted in any way either to arbitration or to 
the consideration of the council or of the assembly of the league of nations or any 
agency thereof or to the decision or recommendation of any other Power. 


An attempt was made on November 18 to have the Senate restore 
the latter, but it was again rejected by a vote of 33 yeas to 50 nays. 


OTHER RESERVATIONS REJECTED 

A number of reservations offered by individual Senators were 
also rejected, as follows: 

On November 17 Senator Owen offered a reservation declaring 
that ‘‘the protectorate in Great Britain over Egypt is understood 
to be merely a means through which the nominal suzerainty of 
Turkey over Egypt shall be transferred to the Egyptian people, and 
shall not be construed as a recognition by the United States of any 
sovereign rights over the Egyptian people in Great Britain or as 
depriving the people of Egypt of any of their rights of self-govern- 
ment and independence.’’ This was rejected by a vote of 37 yeas 
to 45 nays. Senator Owen attempted to have the same reservation 
adopted when the report of the Committee of the Whole was being 
considered in the Senate on November 18, but he again failed by a 


vote of 31 yeas to 46 nays. 
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After the rejection of his reservation regarding Egypt on No- 
vember 17, Senator Owen the same day proposed the following 
reservation, which was rejected by a viva voce vote: 


Resolved, That the United States in ratifying the covenant of the league of 
nations does not intend to be understood as modifying in any degree the obliga- 
tions entered into by the United States and the Entente Allies in the agreement 
of November 5, 1918, upon which as a basis the German Empire laid down its 
arms. The United States regards that contract to carry out the principles set 
forth by the President of the United States on January 8, 1917, and in subsequent 
addresses, as a world agreement, binding on the great nations which entered into 
it, and that the principles there set forth will be carried out in due time through 
the mechanism provided in the covenant, and that article 23, paragraph (b), 
pledging the members of the league to undertake to secure just treatment of the 
native inhabitants under their control, involves a pledge to carry out these 


principles. 


On November 18, Senator Phelan proposed that the United States 
reserve the right to interpret the covenant of the League of Nations 
and the treaty of peace in harmony with the principles laid down by 
President Wilson’s fourteen points. This was voted down by 12 yeas 
to 79 nays. The following resolution of ratification was then offered 
by Senator Knox as a substitute for all of the reservations that had 
been adopted : 


Resolved, That the Senate of the United States unreservedly advises and con- 
sents to the ratification of this treaty in so far as it provides for the creation 
of a status of peace between the United States and Germany. 

Resolved further, That the Senate of the United States advises and consents 
to the ratification of this treaty, reserving to the United States the fullest and 
most complete liberty of action in respect to any report, decision, recommenda- 
tion, action, advice, or proposals of the league of nations or its executive council 
or any labor conference provided for in the treaty, and also the sole right to 
determine its own relations and duties and course of action toward such league 
or toward any member thereof, or toward any other nation in respect to any 
question, matter, or thing that may arise while a member of such league, any- 
thing in the covenants or constitution of such league or the treaty of Versailles 
to the contrary notwithstanding, and also reserves to itself the unconditional 
right to withdraw from membership in such league and to withdraw from mem- 
bership in any body, board, commission, committee, or organization whatever 
set up in any part of the treaty for the purpose of aiding its execution or other- 
wise, effecting by such withdrawal as*complete a release of any further obliga- 
tions and duties under such treaty as if the United States had never been a 


party thereto. It is also 


— 
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Resolved further, That the validity of this act of ratification depends upon 
the affirmative act of the principal allied powers named in the treaty of peace 
with Germany, approving these reservations and certifying said approval to the 
United States within 60 days after the deposit of the resolution of ratification 


by the United States. 


It was rejected by a vote of 30 yeas to 61 nays. 

Senator Jones of Washington offered a reservation prohibiting 
the American representative in the Council of the League from giving 
his consent to any proposal involving the use of the military or naval 
forces of the United States until he had secured the authority of 
Congress, which was rejected by a vote of 34 yeas to 50 nays. 

A reservation submitted by Senator Gore, declaring that 

Nothing contained in this treaty or covenant shall be so construed as to 
require the United States of America to depart from its traditional policy of 
not intruding upon, interfering with, or entangling iiself in the political ques 
tions or policy or internal administration of any foreign State; nor shall any- 
thing contained in the said treaty or covenant be construed to imply a relin 
quishment by the United States of America of its traditional attitude toward 


purely American questions, 


was then rejected by a vote of 28 yeas to 50 nays. 

Senator France moved a proviso to Reservation No. 2 that the 
United States should have the privilege of nominating any non- 
member nation for membership in the League and of offering any 
amendment to the covenant at any time, and in case of unfavorable 
action by the League upon either proposal the United States reserved 
the right to withdraw immediately without condition or notice. The 
rejection of this proviso was ueccomplished without a roll call; and 
Senator France then offered a second reservation providing that, in 
accordance with the principles declared in Article 22, ‘‘the principal 
allied and associated powers shall renounce in favor of the United 
States all their rights and titles to the colonies and territories in 
Africa formerly held by Germany . . . and the United States shall 
act as mandatory of snch territories to the end that the inhabitants 
of these colonies and territories may be civilized, educated, and fitted 
for self-determination,’’ which was rejected by a vote of 3 yeas to 


71 nays. 


__ 
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Senator Owen submitted the following modification of the reser- 
vation proposed by him on November 17: ‘‘The United States holds 
that the principles covered by the letter of Secretary of State of 
November 5, 1918, as the conditions upon which the armistice was 
based, are binding and the covenant of the league must be interpreted 
in accordance with those principles.’’ This was rejected by a viva 
voce vote. 

Senator Jones of Washington then proposed the addition of a 
paragraph giving notice on behalf of the United States that it will 
withdraw from the League at the end of two years unless Shantung 
shall have been restored to China in full sovereignty, the relations 
of Ireland to the British Empire shall have been adjusted satisfactorily 
to the people of Ireland, the independence of Egypt recognized, and 
conscription abolished by each member of the League. This proposal 
was also rejected by a viva voce vote. 

Six reservations introduced by Senator La Follette upon the fol- 
lowing subjects were severally rejected by the votes indicated : 


Insuring to all peoples the right of self-government—rejected 24 
yeas to 49 nays. 

Abolishing conscription—rejected 21 yeas to 54 nays. 

Giving the people of all nations a referendum vote on war—re- 
jected 13 yeas to 58 nays. 

Limitation of armaments—rejected 10 yeas to 60 nays. 

Prevention of forcible annexations—rejected 19 yeas to 51 nays. 

Prohibiting the use of mandates over weaker states for exploita- 
tion of the inhabitants and resources of the country—rejected 
23 yeas to 51 nays. 


A reservation to Article 11 of the Covenant proposed by Senator 
Walsh of Massachusetts to safeguard the rights of free speech, the 
liberty of the press, and the advocacy of the principles of national 
independence and self-determination, failed of adoption by a vote 
of 36 yeas to 42 nays. 
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REJECTION OF THE RESOLUTION OF RATIFICATION 


After all of the reservations had been acted upon on November 18, 
those adopted in the Committee of the Whole were reported to the 
Senate and concurred in as adopted, except No. 4, which was amended 
as previously indicated.** The second rejection of Senator Reed’s 
reservation regarding vital interests and Senator Owen’s reservation 
regarding Egypt, also previously mentioned,* ended the Senate’s 
consideration of the reservations. 

The resolution of ratification, including the reservations adopted, 
was presented by Senator Lodge immediately upon the convening of 
the Senate on November 19, when ninety-three of the ninety-six 
Senators answered the roll call. After a number of Senators had 
explained why they intended to vote for or against the resolution of 
ratification, the vote was taken and resulted in 39 for and 55 against, 
so that the resolution of ratification was rejected, two-thirds of the 
Senators present not having voted in favor of it. A formal motion 
to reconsider the vote was adopted; whereupon the Senate, by a vote 
of 41 to 50, rejected a motion by Senator Hitchcock that the treaty 
be referred to the Committee of the Whole with instructions to report 
it back to the Senate with the following reservations : 

That any member nation proposing to withdraw from the league on two 
years’ notice is the sole judge as to whether its obligations referred to in Article 1] 
of the league of nations have been performed as required in said article. 

That no member nation is required to submit to the league, its council, or 
its assembly, for decision, report, or recommendation, any matter which it 
considers to be in international law a domestic question such as immigration, 
labor, tariff, or other matter relating to its internal or coastwise affairs. 

That the national poliey of the United States known as the Monroe Doctrine, 
as announced and interpreted by the United States, is not in any way impaired 
or affected by the covenant of the league of nations and is not subject to any 
decision, report, or inquiry by the council or assembly. 

That the advice mentioned in article 10 of the covenant of the league which 
the council may give to the member nations as to the employment of their naval 
and military forces is merely advice which each member nation is free to accept 
or reject according to the conscience and judgment of its then existing Govern- 
ment, and in the United States this advice can only be accepted by action of the 


13 Supra, p. 178. 14 Supra, p. 182. 
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Congress at the time in being, Congress alone under the Constitution of the 
United States having the power to declare war. 

That in case of a dispute between members of the league, if one of them have 
self-governing colonies, dominions, or parts which have representation in the 
assembly, each and all are to be considered parties to the dispute, and the 
same shall be the rule if one of the parties to the dispute is a self-governing 
colony, dominion, or part, in which case all other self-governing colonies, domin- 
ions, or parts, as well as the nation as a whole, shall be considered parties to 
the dispute, and each and all shall be disqualified from having their votes counted 
in case of any inquiry of such dispute made by the assembly. 


Senator Lodge’s resolution of ratification was then reconsidered 
and again rejected by 41 yeas to 51 nays. 

A resolution of unconditional ratification offered by Senator 
Underwood was also rejected, the vote being 38 yeas and 53 nays. 


Whereupon the Senate adjourned. 


THE TREATY AGAIN BEFORE THE SENATE 


Congress convened in regular session on December 2, 1919, but 
no formal action was taken upon the peace treaty until February 9, 
on which date the Senate recommitted the treaty to the Committee 
on Foreign Relations with instructions to report it back immediately, 
together with the resolution of ratification rejected in November, 
including the reservations previously adopted. These instructions 
were complied with on the following day. On February 11 Senator 
Lodge presented certain proposed amendments to the reservations 
which he stated had been discussed by an informal bipartisan com- 
mittee during the last two weeks of January.’® The action subse- 
quently taken upon each reservation was as follows: 


ReEsERVATION No. 1—Withdrawal from the League 


On February 16, Senator Lodge proposed to change the notice of 
withdrawal from a concurrent resolution of Congress to notice by 
‘‘the President or by Congress alone whenever a majority of both 
Houses may deem it necessary.’’ This amendment was rejected on 
February 21 by a vote of 32 yeas to 33 nays. A substitute amend- 
ment offered by Senator Hitchcock providing that notice of with- 


15 See Senate Document No. 193, 66th Cong., 2d sess. 
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drawal may be given by a joint resolution instead of a concurrent 
resolution of Congress was also rejected, 26 yeas to 38 nays. The 
difference between a concurrent resolution and a joint resolution was 
stated in debate to be that the former does not require the signature 
of the President, while the latter does. The purpose of both the 
amendment by Senator Lodge and the substitute of Senator Hitch- 
cock was to meet the objection to the constitutionality of the reserva- 
tion adopted on November 19 in that it purported to deprive the 
President of participation in foreign affairs vested in him by the 
Constitution. The argument was ineffective, for the reservation was 
readopted in its original form on February 21 by a vote of 45 to 20. 


RESERVATION No. 2.—Guarantee of territorial integrity 


Instead of being considered in its regular order, this reservation 
was postponed until March 12. It related to Article 10 of the Cove- 
nant of the League of Nations which was the crux of the contest 
over the ratification of the treaty. On that date Senator Lodge 
proposed the following substitute for the reservation adopted on 
November 19: 

The United States assumes no obligation to preserve the territorial 
integrity or political independence of any other country by the em- 
ployment of its military or naval forces, its resources, or any form 
of economic discrimination, or to interfere in any way in controversies 
between nations, whether members of the league or not, under the 
provisions of Article 10, or to employ the military or naval forces 
of the United States under any article of the treaty for any purpose 
unless in any particular case the Congress, which, under the Con- 
stitution, has the sole power to declare war or authorize the employ- 
ment of the military or naval forces of the United States, shall, in 
the exercise of full liberty of action, by act or joint resolution so 
provide. 


For the foregoing, Senator Frelinghuysen proposed to substitute 
the following: ‘‘The United States assumes no obligation to preserve 
the territorial integrity or political independence of any other 
country, or to interfere in controversies between nations or to employ 
its military or naval forces or its resources for any purpose under 
any article of the treaty.’’ 
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The debate upon this reservation continued until March 15, when 
the Frelinghuysen substitute was defeated by a vote of 17 yeas to 
59 nays. Two substitutes were then offered by Senator Kirby in 
succession, as follows: 


The United States assumes no obligation to employ its military or naval forces 
or the economic boycott to preserve the territorial integrity or political inde- 
pendence of any other country under the provisions of article 10, or to employ 
the military or naval forces of the United States under any other article of the 
treaty for any purpose, unless in any particular case the Congress, which, under 
the Constitution, has the sole power to declare war, shall, by act or joint resolu- 
tion, so provide. Nothing herein shall be deemed to impair the obligation in 


article 16 concerning the economic boycott. 


The United States declines to assume any binding or legal obligation to pre- 
serve the territorial integrity or political independence of any other country 
under the provisions of article 10 or to employ the military or naval forces of 
the United States under any article of the treaty for any purpose; but the 
Congress, which under the Constitution has the sole power in the premises, 
will consider and decide what moral obligation, if any, under the circumstances 
of any particular case, when it arises, should move the United States in the 
interest of world peace and justice to take action therein and will provide 


accordingly. 


The first was rejected 31 yeas to 45 nays, and the second 30 yeas 
to 46 nays. The following substitute offered by Senator King was 
then rejected without a roll call: 

The United States understands that by article 10 the United States undertakes 
separately to respect the territorial integrity and existing political independence 
of each other member of the league; but that article 10 does not impose upon 
the United States the separate, sole,-and singular duty to preserve the territorial 
integrity and existing political independence of every member of the league as 
against the external aggression of the other powers; but only that in case of 
such aggression or threat of the same, the council will advise upon the means for 
preserving the territorial integrity and existing political independence of the 
member against which such aggression is exerted, and will recommend to mem- 
bers of the league the measures which it may deem proper and necessary to 
protect the covenants of the league, and that the United States may consider 
such recommendations and take such action as Congress may in its discretion 


deem appropriate in such case. 


Senator Simmons then offered the following substitute, but it was 


rejected, 27 yeas to 51 nays: 


The United States agrees to use its friendly offices, when requested so to do 
under the provisions of article 10, in assisting to procure a just and peaceful 
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settlement of territorial or political controversies between nations, or to protect 
any member of the league from external aggressions; but it does not assume 
any obligation to use its military or naval forces, or its financial or economic 
resources for the purpose of intervention in the controversies or conflicts between 
nations, or to protect the territorial integrity or political independence of any 
nation under the provisions of article 10, unless in any particular case the 
Congress, in the exercise of full liberty of action and in the light of full informa- 
tion as to the national justice and human rights involved, shall by act or joint 
resolution so provide. Nothing herein shall be deemed to impair the obligations 
of the United States under article 16. 


Senator Simmons offered his substitute again in the Senate on 
March 18, and it was laid on the table by a vote of 45 to 34. 

Senator Walsh of Montana proposed that the following paragraph 
be added to the substitute offered by Senator Lodge, but the proposal 
was rejected by a vote of 34 yeas to 44 nays: 

Any act or threat of external aggression involving the territorial integrity 
or political independence of any nation, whether a member of the league or not, 
which, in the judgment of the United States menaces or threatens the peace of 
the world, will be a matter of grave concern to the United States, and assurance 
is hereby given that the United States will seek to cooperate, entirely within 
the powers conferred by the Constitution, with the other members of the league 
to the end that such menace or threat to the peace of the world be removed. 


The substitute for this reservation offered by Senator Hitchcock 
on November 13*° and rejected was now again offered by Senator 
King and again rejected, 31 yeas to 47 nays. 

Another substitute offered by Senator France affirming the doe- 
trine of self-determination, expressing hope for the liberation of Ire- 
land, India and Egypt, and declaring that the United States will not 
interfere to preserve the territorial integrity of any imperial country 
in a contest with a subject nation or colony for independence, was 
rejected without a roll eall. 

During the debate on March 13, Senator Lodge, without objec- 
tion, modified his substitute by inserting after the word ‘‘nations’’ 
in line 5, the words ‘‘including all controversies relating to terri- 
torial integrity or political independence.’’ When the Senate had 
this reservation up for final action on March 18, an attempt by Sen- 


16 See p. 176, supra. 
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ator Simmons to add after the insertion by Senator Lodge the words 
‘*by the employment of its military or naval forces, its resources, or 
any form of economic boyecott’’ and to omit the words ‘‘in any way’”’ 
in line 4, was laid on the table by a vote of 44 to 35. The same action 
was taken by a vote of 45 to 34 on an amendment offered by Senator 
Smith to omit the clause ‘‘or to interfere in any way in controversies 
between nations, including all controversies relating to territorial 
integrity or political independence, whether members of the league 
or not.”’ 

Mr. Lodge’s amendment in the nature of a substitute was, on 
March 15, agreed to by a vote of 56 to 24, and Reservation No. 2 
readopted as modified by a vote of 56 yeas to 26 nays. 


RESERVATION No. 3.—Mandates. 


This reservation was readopted in its original form on February 
26 without debate by a vote of 68 yeas to 4 nays. 


RESERVATION No. 4.—Domestic questions 


On February 26, Senator Lodge moved to insert the word ‘*inter- 
nal’’ before the word ‘‘commerce’’ in the fifth line, and to omit 
the words ‘‘and of other domestic questions’’ after the word ‘‘drugs’’ 
in the sixth line. He stated that these changes had been suggested in 
the bipartisan conference, but after they were criticized by several 
Senators, he withdrew them. On March 2, Senator Fletcher again 
moved the omission of the word ‘‘commerce,’’ but his motion was 
defeated by a vote of 34 yeas to 44 nays. The same amendment was 
renewed in the Senate on March 18 by Senator Smith and laid on 
the table by a vote of 40 to 33. The following substitutes offered 
respectively by Senators Hitchcock and King on March 2 were 
promptly rejected, the first by a vote of 36 yeas to 44 nays and the 
second without a roll call: 


That the United States is not required, and hereby declines, to submit to the 
league, its council or assembly, for decision, report, or recommendation, any 
matter which it considers to be a domestic question, such as immigration, labor, 
tariff, or other matter relating to its internal or coastwise affairs. 
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The United States understands that the jurisdiction and authority of the 
council or the assembly of the league do not include any power over the proper 
domestic, internal, or national police of any member of the league, and that 
said articles do not confer upon the league any powers with respect to immigra 
tion, imposts, property, inheritance, naturalization, citizenship, labor, coastwise 
traffic, or any other matter of proper domestic policy. This enumeration of mat- 
ters of policy shall not in any wise be taken to exclude from the authority of 
the United States any other subject of domestic policy properly within the 
national political powers and sovereignty of the United States, as recognized 
by the law and custom of nations. The United States will not submit to arbitra- 
tion or to consideration of the council any question which in its judgment is a 


question within its domestic jurisdiction and sovereignty. 


The reservation was then adopted in its original form by a vote 


of 56 yeas to 25 nays. 
RESERVATION No. 5—Monroe Doctrine 


On March 2, the following combination of the substitutes for this 
reservation, offered by Senators Hitchcock and Pittman on Novem- 
ber 1517 was offered and again rejected by a vote of 34 yeas to 
43 nays: 

That the national policy of the United States known as the Monroe Doctrine, 
as announced and interpreted by the United States, is not in any way impaired 
or affected by the covenant of the League of Nations, and no question which in 


the judgment of the United States depends upon or relates to such doctrine shall 
be subject to any inquiry, report, or decision by the council or assembly. 


Whereupon the reservation was readopted in its original form by 


a vote of 58 to 22. 


RESERVATION No. 6—Shantung 


On March 3, Senator Lodge moved to strike from the original 
reservation the words ‘‘ between the Republic of China and the Empire 
of Japan.’’ The motion was agreed to on March 4, 69 yeas to 2 nays. 
Senator Hitchcock then offered the following substitute for the reser- 
vation, which was rejected by a vote of 27 yeas to 41 nays: 


That in advising and consenting to the ratification of said treaty, the United 
States does so with the understanding that the sovereign rights and interests 


17 See p. 178, supra. 


TREATY OF PEACE WITH GERMANY IN THE U. S. SENATE 193 


renounced by Germany in favor of Japan under the provisions of articles 156, 
157 and 158 of said treaty, or now exercised by Japan, are to be returned by 
Japan to China at the termination of the present war by the ratification of 


this treaty. 


The original reservation, as amended by Senator Lodge, was thereupon 
readopted by a vote of 48 to 21. 


RESERVATION No. 7—Appointment of American representatives in 
the League 


Senator Lodge on March 4 offered the following substitute for the 


original reservation : 


No person is or shall be authorized to represent the United States, 
nor shall any citizen of the United States be eligible, as a member 
of any body or agency established or authorized by said treaty of 
peace with Germany, except pursuant to an act of the Congress of 
the United States providing for his appointment and defining his 
powers and duties. 


This was one of the compromises which Senator Lodge said had 
been tentatively agreed upon by the bipartisan conference, and when 
Senator Hitchcock criticized it Senator Lodge withdrew it. It was 
immediately reoffered by Senator Walsh of Montana and agreed upon 
by a vote of 37 to 32. The reservation as thus amended was thereupon 
readopted by a vote of 55 yeas to 14 nays. 


RESERVATION No. 8.—Reparation Commission. 


This reservation was readopted in its original form on March 5 
by a vote of 41 to 22, after the following substitute offered by Senator 
Hitcheock had been rejected by a vote of 23 yeas to 37 nays: ‘‘The 
United States understands that the Reparation Commission will in 
its control over German economic resources in no respect so exert 
its powers as to discriminate against the commerce of the United 


States with Germany.”’ 
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RESERVATION No. 9—Ezpenses of the League 
This reservation was called up on March 5. On March 6 the fol- 
lowing proviso was added, upon motion of Senator Kellogg, by a vote 
of 55 yeas to 2 nays: 
Provided, that the foregoing limitation shall not apply to the 
United States’s proportionate share of the expenses of the office force 
and salary of the secretary-general. 


The Senate rejected without a roll call a substitute offered by 
Senator King reading: ‘‘The United States shall not be obligated to 
contribute to the expenses of the league of nations or of any official 
thereof or of any organization or commission thereunder unless and 
until Congress shall have by appropriate legislation provided there- 


for. 

Reservation No. 9 as amended was thereupon readopted by a vote 
of 46 to 25. 

RESERVATION No. 10—Armaments 

On March 6, Senator New offered the following substitute : 

No plan for the limitation of armaments proposed by the council 
of the league of nations under provisions of article 8 shall be held 
as binding the United States until the same shall have been ac- 
cepted by Congress. 

Senator MeCormick on March 8 proposed the following addition to 


Senator New’s substitute, which he accepted: 
And the United States reserves the right to increase its armament 


without the consent of the council whenever the United States is 
threatened with invasion or engaged in war. 

On that day the substitute and addition were agreed to by a vote 
of 49 to 27, and Reservation No. 10, as thus amended, was thereupon 
readopted by a vote of 49 to 26. 

RESERVATION No. 11—Relations with nationals of covenant-breaking 
State 


This reservation was readopted on March 8 by a vote of 44 to 28, 
after its phraseology had been improved without a roll call by insert- 
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ing in line four the words ‘‘such covenant-breaking state’’ in lieu of 
the words ‘‘that violating said article 16.’’ 


RESERVATION No. 12—Illegal acts in contravention of American rights 
ReseRvATION No. 13—International Labor Organization 


These reservations were readopted in their original form on 
March 8, by votes of 45 to 27, and 44 to 27, respectively. 


ReserRVATION No. 14.—Voting power of Self-Governing Dominions 
The following substitute for the original reservation was offered 
by Senator Lodge on March 8: 


Until Part 1, being the covenant of the League of Nations, shall 
be so amended as to provide that the United States shall be entitled 
to cast a number of votes equal to that which any member of the 
league and its self-governing dominions, colonies, or parts of empire, 
in the aggregate shall be entitled to cast, the United States assumes 
no obligation to be bound, except in cases where Congress has previ- 
ously given its consent, by any election, decision, report, or finding 
of the council or assembly in which any member of the league and 
its self-governing dominions, colonies, or parts of empire, in the 
aggregate have cast more than one vote. 

The United States assumes no obligation to be bound by any 
decision, report, or finding of the council or assembly arising out 
of any dispute between the United States and any member of the 
league if such member, or any self-governing dominion, colony, em- 
pire, or part of empire united with it politically has voted. 

It was voted upon in two parts on March 9, the first part (the 
first five lines down to and including the word ‘‘cast’’) being accepted 
by a vote of 49 to 28, and the remainder by 55 to 22, after an amend- 
ment by Senator Walsh of Montana to change the clause ‘‘except 
in eases where Congress has previously given its consent’’ to read 
‘‘except in cases in which its consent has previously been given’’ had 
been lost 33 yeas to 45 nays. 

Senator McCormick offered an amendment providing that unless 
within a year after ratification the Covenant shall be so amended as 
to give the United States an equal number of votes to that of any 
member of the League and its self-governing dominions and colonies, 
the United States shall cease to be a member of the league, which was 
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rejected by a vote of 19 yeas to 57 nays. Senator Phelan then pro- 
posed a substitute identical with those offered by Senator Johnson 
on October 29 and November 18.'* The substitute was again rejected, 
this time by a vote of 4 yeas to 73 nays. A substitute for this reser- 
vation, offered by Senator Hitchcock and identical with the fifth res- 
ervation offered by him to the treaty in the Senate on November 18, 
was also rejected by a vote of 34 yeas to 41 nays; and Reservation 
No. 14, as amended upon motion of Senator Lodge, was then agreed 


to (March 9) by a vote of 57 to 20. 


ReservATION No. 15.—Sympathy for Ireland. 


In consenting to the ratification of the treaty with Germany the 
United States adheres to the principle of self-determination and to 
the resolution of sympathy with the aspirations of the Irish people 
for a government of their own choice adopted by the Senate June 6, 
1919, and declares that when such government is attained by Ireland, 
a consummation it is hoped is at hand, it should promptly be ad- 
mitted as a member of the League of Nations. 


The above resolution was offered by Senator Gerry on March 18, 
and adopted by a vote of 38 yeas to 36 nays, and it became Reservation 
No. 15 to the treaty. An attempt by Senator Thomas to add to the 
reservation a declaration of sympathy with Korea was rejected by 
a vote of 34 yeas to 36 nays. A motion by Senator Lodge to amend 
it by omitting the clause declaring the adherence of the United States 
to the principle of self-determination was rejected by a vote of 37 
yeas to 42 nays, and upon being later moved in the Senate by Mr. 
Calder, the same motion was laid on the table by a vote of 51 to 30. 
Senator Sterling attempted in the Senate to strike from the reserva- 
tion the words ‘‘a consummation it is hoped is at hand,’’ but the 
attempt failed by a vote of 70 to 11. 


REJECTED RESERVATIONS 


After the reservations of the Foreign Relations Committee were 
completed on March 15, 1920, additional reservations were proposed 


by individual Senators. 


18 See pp. 172, 181, supra. 
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Senator Owen again endeavored to secure the adoption of a reser- 
vation regarding Egypt, the reservation this time interpreting Great 
Britain’s protectorate ‘‘to have been merely a war measure to preserve 
the integrity and independence of Egypt during the war.’’ Debate 
upon the proposed reservation continued until March 17, when it was 
laid on the table by a vote of 54 to 21. 

Senator Norris then proposed a reservation withholding the assent 
of the United States to Article 147 of the treaty in so far as the 
recognition of the British protectorate over Egypt is extended beyond 
the going into force of the peace treaty, which was rejected by a vote 
of 15 yeas to 51 nays. 

A reservation was proposed by Senator Reed on March 17, as 
follows, the language of which he stated was taken from Article 3 
of President Wilson’s original plan for the covenant: *” 

The United States construes Part 1 of the treaty of peace with Germany, 
known as the covenant of the League of Nations, to the effect that such territorial 
readjustments, if any, as may in the future become necessary by reason of 
changes in present racial conditions and aspirations, or present social and polit- 
ical relationship, pursuant to the principle of self-determination, and also such 
territorial readjustments as may, in the judgment of three-fourths of the council 
or assembly, be demanded by the welfare and manifest interest of the people 
concerned may be effected if agreeable to those peoples. The high contracting 
Powers accept without reservation the principle that the peace of the world is 
superior in importance to every question of political jurisdiction or boundary. 


19 The plan referred to was presented to the Senate Committee on Foreign 
Relations on Sept. 12, 1919, by Mr. William C. Bullitt, who stated that “it is 
the President’s original proposal, written on his own typewriter, I believe, which 
was presented to me on January 10 by Colonel House.” 11 Article 3 of the plan is 
as follows: | 

“The contracting powers unite in guaranteeing to each other political inde- 
pendence and territorial integrity; but it is understood between them that such 
territorial readjustments, if any, as may in the future become necessary by 
reason of changes in present racial conditions and aspirations or present social 
and political relationships, pursuant to the principle of self-determination, and 
also such territorial readjustments as may in the judgment of three-fourths of 
the delegates be demanded by the welfare and manifest interest of the peoples 
concerned, may be effected if agreeable to those peoples; and that territorial 
changes may in equity involve material compensation. The contracting powers 
accept without reservation the principle that the peace of the world is superior 
in importance to every question of political jurisdiction or boundary.” (Sen. 


Doe. 106, 66 Cong., Ist sess., p. 1166.) 
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After debate, the proposed reservation was laid on the table by a 
vote of 46 to 21. 

Another reservation of Senator Owen was then renewed, stating 
that in ratifying the Covenant it is not intended to modify ‘‘the 
obligations entered into by the United States and the Entente Allies 
under the agreement of November 5, 1918, upon which as a basis the 
German Empire laid down its arms.’’ It was again rejected by a 
vote of 12 yeas to 55 nays. 

Senator Lenroot proposed a declaration of policy by the Govern- 
ment of the United States ‘‘that the freedom and peace of Europe 
being again threatened by any power or combination of powers, the 
United States will regard such a situation with grave concern and 
will consider what, if any, action it will take in the premises.’’ The 
declaration was rejected by a vote of 25 yeas to 39 nays. 

On March 18, Senator Reed again sought to add the reservation 
regarding honor and vital interests which was rejected on Novem- 
ber 17.2° It was again rejected by a vote of 27 yeas to 48 nays. An- 
other reservation offered by Senator Reed declaring that ‘‘the United 
States assumes no obligation to employ its military or naval forces 
or resources or any form of economic discrimination under any article 
of the treaty’’ was also rejected, the vote being 17 yeas to 52 nays. 
Senator Reed then proposed to modify the reservation as follows: 
‘The United States assumes no obligation to employ its military or 
naval forces or resources under any article of the treaty,’’ which was 
likewise rejected by a vote of 16 yeas to 57 nays. 

A reservation offered by Senator Gore to prevent any mandatory 
from monopolizing or enjoying any preference, without the consent 
of the Council, in respect of the natural resources of territory placed 


under its control, was rejected without a roll call. 
SECOND REJECTION OF THE TREATY 


There being no further amendments or reservations to consider, 
the treaty was immediately, on March 18, reported to the Senate, 
and the reservations agreed to as in Committee of the Whole were 
concurred in en bloc without a roll call, except Nos. 2, 4, and 15, 


20 Supra, p. 182. 
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which, after the attempts to amend them had again failed, as herein- 
before explained,?! were concurred in by the following votes: No. 2, 
54 yeas to 26 nays; No. 4, viva voce; No. 15, 45 yeas to 38 nays. 

On the following day, March 19, the resolving clause was, upon 
motion of Senator Lodge, without a roll call, amended by omitting 
the clause requiring the acceptance of the reservations by an exchange 
of notes by three of the allied and associated powers and providing 
in lieu thereof that the reservations be accepted 


as a part and condition of this resolution of ratification by the allied 
and associated powers, and the failure on the part of the allied and 
associated powers to make objection to said reservations and under- 
standings prior to the deposit of ratification by the United States of 
such reservations and understandings by said powers. 


An amendment to this clause, moved by Senator Brandegee, requir- 
ing the instrument of ratification to be deposited within 60 days of 
ratification by the Senate in order to bind the United States, was 
rejected by a vote of 41 yeas to 42 nays. 

The vote was then taken on the resolution of ratification, including 
the fifteen reservations as a part and condition thereof, which in final 


form read as follows: 


RESOLUTION OF RATIFICATION. 


Resolved (two-thirds of the Senators present concurring therein), 
That the Senate advise and consent to the ratification of the treaty 
of peace with Germany concluded at Versailles on the 28th day of 
June, 1919, subject to the following reservations and understandings, 
which are hereby made a part and condition of this resolution of 
ratification, which ratification is not to take effect or bind the United 
States until the said reservations and understandings adopted by the 
Senate have been accepted as a part and a condition of this resolu- 
tion of ratification by the allied and associated powers and a failure 
on the part of the allied and associated powers to make objection to 
said reservations and understandings prior to the deposit of ratifica- 
tion by the United States shall be taken as a full and final acceptance 
of such reservations and understandings by said powers: 

1. The United States so understands and construes article 1 that 
in case of notice of withdrawal from the League of Nations, as pro- 
vided in said article, the United States shall be the sole judge as 


21 See pp. 190, 191, 196, supra. 


— 


200 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


to whether all its international obligations and all its obligations 
under the said covenant have been fulfilled, and notice of withdrawal 
by the United States may be given by a concurrent resolution of the 
Congress of the United States. 

2. The United States assumes no obligation to preserve the terri- 
torial integrity or political independence of any other country by 
the employment of its military or naval forces, its resources, or any 
form of economic discrimination, or to interfere in any way in con- 
troversies between nations, including all controversies relating to 
territorial integrity or political independence, whether members of 
the league or not, under the provisions of article 10, or to employ the 
military or naval forces of the United States, under any article of 
the treaty for any purpose, unless in any particular case the Con- 
gress, which, under the Constitution, has the sole power to declare 
war or authorize the employment of the military or naval forces of 
the United States, shall, in the exercise of full liberty of action, by 
act or joint resolution so provide. 

3. No mandate shall be accepted by the United States under ar- 
ticle 22, Part 1, or any other provision of the treaty of peace with 
Germany, except by action of the Congress of the United States. 

4. The United States reserves to itself exclusively the right to 
decide what questions are within its domestic jurisdiction and de- 
clares that all domestic and political questions relating wholly or 
in part to its internal affairs, including immigration, labor, coast- 
wise traffic, the tariff, commerce, the suppression of traffic in women 
and children and in opium and other dangerous drugs, and all other 
domestic questions, are solely within the jurisdiction of the United 
States and are not under this treaty to be submitted in any way 
either to arbitration or to the consideration of the council or of the 
assembly of the League of Nations, or any agency thereof, or to the 
decision or recommendation of any other power. 

5. The United States will not submit to arbitration or to inquiry 
by the assembly or by the council of the League of Nations, provided 
for in said treaty of peace, any questions which in the judgment of 
the United States depend upon or relate to its long-established 
policy, commonly known as the Monroe Doctrine; said doctrine is to 
be interpreted by the United States alone and is hereby declared to 
be wholly outside the jurisdiction of said League of Nations and 
entirely unaffected by any provision contained in the said treaty of 
peace with Germany. 

6. The United States withholds its assent to articles 156, 157, and 
158, and reserves full liberty of action with respect to any contro- 
versy which may arise under said articles. 

7. No person is or shall be authorized to represent the United 
States, nor shall any citizen of the United States be eligible, as a 
member of any body or agency established or authorized by said 
treaty of peace with Germany, except pursuant to an act of the Con- 
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gress of the United States providing for his appointment and defining 
his powers and duties. 

8. The United States understands that the reparation commission 
will regulate or interfere with exports from the United States 
to Germany, or from Germany to the United States, only when the 
United States by act or joint resolution of Congress approves such 
regulation or interference. 

9. The United States shall not be obligated to contribute to any 
expenses of the League of Nations, or of the secretariat, or of any 
commission, or committee, or conference, or other agency, organized 
under the League of Nations or under the treaty or for the purpose 
of carrying out the treaty provisions, unless and until an appropria- 
tion of funds available for such expenses shall have been made by 
the Congress of the United States: Provided, That the foregoing 
limitation shall not apply to the United States’ proportionate share 
of the expense of the office force and salary of the secretary general. 

10. No plan for the limitation of armaments proposed by the 
council of the League of Nations under the provisions of article 8 
shall be held as binding the United States until the same shall have 
been accepted by Congress, and the United States reserves the right 
to increase its armament without the consent of the council when- 
ever the United States is threatened with invasion or engaged in war. 

11. The United States reserves the right to permit, in its discretion, 
the nationals of a covenant-breaking State, as defined in article 16 
of the covenant of the League of Nations, residing within the United 
States or in countries other than such covenant-breaking State, to 
continue their commercial, financial, and personal relations with the 
nationals of the United States. 

12. Nothing in articles 296, 297, or in any of the annexes thereto 
or in any other article, section, or annex of the treaty of peace with 
Germany shall, as against citizens of the United States, be taken to 
mean any confirmation, ratification or approval of any act otherwise 
illegal or in contravention of the rights of citizens of the United 
States. 

13. The United States withholds its assent to Part XIII (articles 
387 to 427, inclusive) unless Congress by act or joint resolution shall 
hereafter make provision for representation in the organization 
established by said Part XIII, and in such event the participation 
of the United States will be governed and conditioned by the pro- 
visions of such act or joint resolution. 

14. Until Part I, being the covenant of the League of Nations, shall 
be so amended as to provide that the United States shall be entitled 
to cast a number of votes equal to that which any member of the 
league and its self-governing dominions, colonies, or parts of empire, 
in the aggregate shall be entitled to cast, the United States assumes 
no obligation to be bound except in cases where Congress has previ- 
ously given its consent, by any election, decision, report, or finding 
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of the council or assembly in which any member of the league and its 
self-governing dominions, colonies, or parts of empire, in the aggre- 
gate have cast more than one vote. 

The United States assumes no obligation to be bound by any 
decision, report, or finding of the council or assembly arising out of 
any dispute between the United States and any member of the league 
if such member, or any self-governing dominion, colony, empire, or 
part of empire united with it politically has voted. 

15. In consenting to the ratification of the treaty with Germany 
the United States adheres to the principle of self-determination and 
to the resolution of sympathy with the aspirations of the Irish people 
for a government of their own choice adopted by the Senate June 6, 
1919, and declares that when such government is attained by Ireland, 
a consummation it is hoped is at hand, it should promptly be ad- 
mitted as a member of the League of Nations. 


Upon roll call there were 49 yeas and 35 nays, and the resolution, 
not having received the affirmative votes of two-thirds of the Senators 
present, was not agreed to and the Senate did not advise and consent 
to the ratification of the treaty of peace with Germany. 

As stated above, the Senators were divided generally into three 
groups, namely, those who opposed the ratification of the treaty, those 
who advocated the ratification of the treaty either unqualifiedly or 
with ‘‘interpretative reservations,’’ and those who favored substantial 
reservations. In voting upon the reservations adopted, the treaty 
opponents invariably voted for the reservations and then voted against 
the ratification of the treaty. On the other hand, the treaty advocates 
generally voted against the reservations and after they had been 
adopted, voted against the resolutions of ratification of which the 
reservations formed a part. The third group, namely, the reserva- 
tionists, with one or two exceptions, voted throughout in favor of the 
reservations adopted and also in favor of the resolutions of ratification. 


ANALYSIS OF VOTES ON RESERVATIONS AND RATIFICATIONS 


The following table shows how the vote varied on the reservations 
adopted and on the resolutions of final ratification. The Senators 
opposed to the. ratification of the treaty have been denominated 
‘‘opponents’’; those in favor of unqualified ratification or ratification 
with interpretative reservations are included under ‘‘advocates’’; 
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while those in favor of substantial reservations have been called 


‘*reservationists’’ : 


Preamble: 
Opponents 
Advocates 
Reservationists 


Reservation No. 1: 
Opponents 
Advocates 


Reservationists . 


Reservation No. 2: 
Opponents 
Advocates 
Reservationists 


Reservation No. 3: 
Opponents 
Advocates 
Reservationists 


Reservation No. 4: 
Opponents 
Advocates 
Reservationists 


Reservation No. 5: 


Opponents 
Advocates 
Reservationists 


Reservation No. 6: 
Opponents 
Advocates 
Reservationists 


Reservation No. 7: 
Opponents 
Advocates 
Reservationists 


Reservation No. 8: 


Advocates 
Reservationists 


November, 1919 


Yeas 


Nays 


40 


March, 1920 
Yeas Nays 


iva. voce 


10 

2y 

45 2U 

12 
’ 26 

35 

56 26 
9 

26 4 

33 

68 4 

12 
10 25 

34 

56 25 

11 

13 22 

34 

11 
6 21 

31 

48 21 

ll 

13 14 

31 

14 
2 22 

30 

41 22 


48 40 
50 39 
46 33 
14 
52 31 
36 
59 36 
55 34 
53 4] 
40 
53 40 
54 |_| 
} 
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Reservation No. 9: 


Reservation No. 10: 


Reservation No. ll: 
Advocates 
Reservationists 


Reservation No. 12: 


Reservation No. 13: 


Reservation No. 14: 
Reservationists ... : 


Reservation No. 15: 


Ratification with reservations: 


Unqualified Ratification: 


November, 1919 
Nays 


39 


1.4 
March, 1920 
Yeas Nays 
12 
56 39 46 25 
2 39 5 20 
56 39 49 26 
15 ll 
41 2 28 
38 ied 31 
53 4] 44 28 
15 10 
og 40 5 27 
37 1 30 
§2 41 45 27 
14 1] 
3 35 3 27 
37 30 
54 35 44 27 
14 12 
3 37 12 20 
38 33 
55 38 57 20 
38 36 
14 13 
41 17 22 
39 55 49 35 
38 53 3 
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The reasons of the treaty opponents in voting for the reservations 
and then against the ratification of the treaty were typically stated 
by Senators Knox and Brandegee before the vote on November 19. 
Mr. Knox said: 


I voted for the reservations because I wanted to make the treaty as little 
harmful and as little obnoxious to our Constitution and the spirit and institu- 
tions of my country as it was possible, keeping in view the temper of the com- 
mittee and the temper of the Senate. But, Mr. President, while these reserva- 
tions have been helpful in that direction, in my deliberate judgment, formed after 
the most careful and painstaking study of this instrument, a study undertaken 
with no original attitude of unfriendliness toward it, as it stands with these 
reservations it is my judgment that it imposes obligations upon the United 
States which under our Constitution cannot be imposed by the treaty-making 
power. It delegates powers and functions to an extraneous body of such a 
nature that only the people of the United States by an amendment to the Con- 


stitution could confer.22 


Senator Brandegee then explained his vote as follows: 


I have voted for these reservations because if by any chance the United States 
should have to join this league, I wanted the United States of America to be 
protected as well as it could be under the circumstances. But I would not vote 
for a league of nations based upon the principle that this league is based upon, 
with all the reservations that the wit of man could devise, because it would not 
be safe for my country. 

Mr. President, I would cheerfully and happily vote for any association of 
nations designed to promote the development of international law, to agree upon 
an international code to govern the relations of nations with each other, and 
for a great international court composed of men of recognized learning in inter- 
national law, competent, educated, experienced, the elect of the nations, and‘ for 
that great international court to promulgate its judgment according to a code 
agreed upon and acknowledged. I think nations could safely submit their cases 


to such an elevated tribunal.23 


The reasons of the advocates of the treaty in voting against the 
resolutions of ratification may probably best be taken from a letter 
written by President Wilson to Senator Hitchcock on November 18, 
in which he said that, in his opinion, the resolution containing the 
reservations adopted by the Senate ‘‘does not provide for ratification 
but, rather, for the nullification of the treaty.’’ He added: ‘‘I sin- 


22 Congressional Record, Nov. 19, 1919, p. 8768. 


23 Ibid., p. 8775. 
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cerely hope that the friends and supporters of the treaty will vote 
against the Lodge resolution of ratification. I understand that the 
door will probably then be open for a genuine resvlution of ratifi- 


99 94 


cation. 
RETURN OF THE TREATY TO THE PRESIDENT 


After finally voting upon the treaty on March 19, 1920, the Senate 
adopted a resolution by a vote of 47 yeas to 37 nays, instructing the 
secretary of the Senate to return the treaty to the President and 
inform him that the Senate has failed to ratify it, being unable to 
obtain the constitutional majority therefor. 


1919, p. 8768. 


24 Congressional Record, Nov. 19, 
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EDITORIAL COMMENT 


THE MONROE DOCTRINE AND THE LEAGUE OF NATIONS 


The Monroe Doctrine has long waited in vain for definition and 
for recognition. Under pressure of necessity certain European na- 
tions have conceded its existence, but they have never given it their 
approval. On the contrary, they have always studiously evaded any 
declarations either as to its purpose or validity. 

Nor have the American people, though fervently and instinctively 
loyal to this fundamental tenet of foreign policy, been able to agree 
on a comprehensive definition of the Doctrine. 

President Wilson brought into high relief the value of this policy 
when he characterized the great object of the war just ended as an 
attempt to create a Monroe Doctrine for the whole world. He also 
admitted the difficulty of defining this beneficent principle which has 
been of such value to the nations of this hemisphere as to warrant its 
extension to all nations. Speaking in behalf of the League of Nations 
at Spokane, Washington, on September 12, 1919, President Wilson 
stated : 

I did try while I was in Paris to define the Monroe Doctrine, and get it 
written into the document, but I will confide to you in confidence that when I 
tried to define it I found that it escaped analysis; that all that you could say 
was that it was a principle with regard to the interference of foreign powers 
in the politics of the Western Hemisphere which the United States felt at liberty 
to apply in any circumstances where it thought it pertinent. That is not a 
definition. That means that the United States means to play big brother to the 
Western Hemisphere in any circumstances where it thinks it wise to play big 
brother. Therefore, inasmuch as you could not, or would not, define the Monroe 
Doctrine—at least I would not, because I do not know how much we may want 
to extend it—what more could you say than that nothing in the instrument 
shall impair the validity of the Monroe Doctrine? 


Speaking again on the same subject at Portland, Oregon, on Sep- 
tember 25th, President Wilson more explicitly defined the Monroe 
Doctrine as follows: 


What is the Monroe Doctrine? The Monroe Doctrine is that no nation shall 
come to the Western Hemisphere and try to establish its power or interfere 


207 


| 


208 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


with the self-government of the peoples of this hemisphere; that no power shall 
extend its governing and controlling influence in any form to either of the 
Americas, 


In an earlier speech before the Pan-American Scientific Congress 
in Washington, January 6, 1916, President Wilson affirmed most 
emphatically that ‘‘The Monroe Doctrine was proclaimed by the 
United States on her own authority, and always will be maintained 
upon her own responsibility.’’ 

Mr. Root, former Secretary of State, also stated in an address 
before the American Society of International Law on April 14, 1914: 
‘*Sinee the Monroe Doctrine is based on the nation’s right of self- 
protection, it cannot be transmuted into a joint or common declara- 
tion by American States or any number of them.’’ 

As a warning against European intervention on this hemisphere, 
as an assertion solely of American foreign policy, and as an intima- 
tion of the right and the obligation of intervention by the United 
States in the affairs of the nations south of the Rio Grande, it is not 
to be wondered at that the Monroe Doctrine has never been adequately 
defined, or explicitly recognized either by Europe or by the other 
American nations. As President Wilson has stated, it escapes analysis. 

The wording of Article 21 of the Covenant of the League of Na- 
tions is therefore of especial interest and warrants close scrutiny: 

Nothing in this Covenant shall be deemed to affect the validity of interna- 
tional engagements such as treaties of arbitration or regional understandings 
like the Monroe Doctrine, securing the maintenance of peace. 


This constitutes neither a definition nor a recognition. The allu- 
sion to the Doctrine as a ‘‘regional understanding’’ conveys little, 
inasmuch as this novel term itself requires definition, particularly if 
it should imply such special agreements as between England and 
France concerning the Near East, or between Japan and other Powers 
concerning the Far East. Such a characterization could hardly be 
accepted either as clear or adequate. 

Other provisions of the Covenant seem to afford the utmost liberty 
to any member of the League to raise any question ‘‘affecting the 
peace of the world.’’ This would imply that at any moment a member 
of the League might insist that a given dispute in which the United 
States was an interested party in no way involved the Monroe Doc- 
trine. In fact, competency to determine whether or not such a ques- 


EDITORIAL COMMENT 209 


tion might affect the validity of the Doctrine would seem, under the 
terms of the Covenant, to lie solely with the League itself. 

Furthermore, the recognized antagonism of some of the other 
American nations towards the Monroe Doctrine as an expression of 
American foreign policy would seem likely to give rise to a most 
embarrassing situation at any moment in the heart of the League 
itself. 

It is also of peculiar interest to notice the phraseology of Article 
21 in coupling with this statement concerning the Monroe Doctrine 
the other affirmation that: ‘‘Nothing shall be deemed to affect the 
validity of international engagements such as treaties of arbitra- 
tion ...’’ The reason for this strange phraseology is not apparent, 
unless it should advert to the fact that the United States, by various 
treaties of arbitration still in force, has agreed to arbitrate without 
reserve all questions of whatever nature, including, naturally, the 
Monroe Doctrine itself! This fact has been frequently emphasized by 
special advocates of the League as showing that the United States 
has already abandoned the Monroe Doctrine. 

Leaving aside all questions of partizanship, whether personal or 
political, the proposed Senate reservation to Article 21 may be re- 
garded as having considerable basis both in reason and in consistent 
practice : 

The United States will not submit to arbitration or to inquiry by the assem- 
bly or by the Council of the League of Nations, provided for in said treaty of 
peace, any questions which in the judgment of the United States depend upon or 
relate to its long established policy commonly known as the Monroe Doctrine; 
said doctrine is to be interpreted by the United States alone and is hereby 
declared to be wholly outside the jurisdiction of said League of Nations and 
entirely unaffected by any provision contained in the said treaty of peace with 


Germany. 


Here again is no attempt to define the Doctrine, but a warning 
that the United States completely reserves freedom of action either 
as to its interpretation or practical application. Under this reserva- 
tion a member of the League will be precluded from raising any 
question which the United States may choose to regard as involving 
in any way this fundamental declaration of American foreign policy. 

It is a matter of great regret that, owing to the disinclination of 
the United States to restrict its own freedom of action under the 
Doctrine, no general recognition or approval of this declaration on 
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the part of all the nations of this hemisphere has been possible. It 
should be acknowledged, of course, that every nation necessarily re- 
serves to itself liberty of action in certain situations of a near neigh- 
borhood concern, such as confronts the United States on its Mexican 
frontier. The right to ‘‘abate a nuisance’’ must always exist where 
no other adequate or immediate remedy exists. But we should not 
confuse questions of this character with the Monroe Doctrine itself, 
which is much more comprehensive in scope. 

Considered in its most general aspect, the Doctrine is intended to 
provide on this hemisphere a sanction for the fundamental rights of 
international law, namely, the rights of existence and of independence. 
The United States, of course, has always been the champion as well 
as the protagonist of this great idea. But there should be no inherent 
logical difficulty in converting this declaration of rights into a Pan- 
American declaration. It is not inconceivable that the other nations 
of this continent might be willing to give a generous recognition to 
the pre-eminent réle of the United States in the vigilant assertion and 
defence of these basic rights of nations. 

The precise modus operandi in every case arising under a Pan- 
American doctrine might readily present diplomatic complications of 
a delicate nature. Complications are bound to arise in any event; 
but the situation created by the League of Nations would seem to 
demand that the American nations should themselves first come to an 
understanding concerning their special and regional interests before 
they commit themselves to a large undertaking likely to create fur- 
ther friction and still greater embarrassments. 

MARSHALL Brown. 


THE INTERNATIONAL RED CROSS ORGANIZATION 


Although primarily it is the duty and responsibility of a nation, 
through its official authorities, to safeguard the health and physical 
well-being of its own people, nevertheless there has always been an 
opportunity and need for voluntary agencies to supplement and 
contribute to the usefulness of the official agencies charged with these 
responsibilities in every country. Furthermore, the support of an 
enlightened public opinion is indispensable. 
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Just as there has always been need in time of war for the assis- 
tanee of the National Red Cross organizations as an auxiliary force 
for supplementing the work of the responsible authorities of their 
respective nations in caring for the wounded and the sick, and in 
looking after the comfort and welfare of the fighting forces, so also 
there has always been need in time of peace as well as in time of 
war for the assistance of voluntary organizations in supplementing 
the work of the national authorities in performing the like services 
for the civilian population of their respective nations. 

So again in the wider field of international action it has been 
found essential in time of war to give effect to the humane provisions 
of the Geneva Convention of 1906 for the amelioration of the con- 
dition of the wounded and sick of the fighting forces, by utilizing the 
voluntary and unofficial agency of the International Committee of 
the Red Cross at Geneva. That Committee by reason of its impartial 
neutrality and splendid record of helpfulness in war service has been 
welcomed by all belligerent nations as the approved medium of com- 
munication between belligerent enemies, not only for the voluntary 
relief work carried on by the National Red Cross organizations, but 
also for the official work undertaken by the belligerent governments 
themselves for the relief of prisoners of war and the fulfilment gen- 
erally of the requirements of that convention. 

So, likewise, in the field of international relief work in time of 
peace it has become increasingly evident that in consequence of the 
unhealthy physical and living conditions of many of the people of 
the world, and in recognition of the principle that the betterment 
of the health and well-being of mankind is a matter which coneerns 
all nations and is essential to the full enjoyment of the blessings of 
peace, there is urgent and immediate need for all the remedial and 
preventive work in this field that can be supplied, both by official 
and volunteer organizations, in addition to the emergency work hith- 
erto undertaken of mitigating the suftering resulting from famine, 
fire, flood and similar calamities. 

Here again the service demanded comes especially within the seope 
of the Red Cross principle of serving humanity, supported by the 
enlightened spirit of self-sacrifice and human sympathy, which was 
so widely stimulated by the war that it attained something of the 
moral foree of an organized religion. The enlistment of the same 
voluntary effort in the service of humanity in every country is needed 
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in time of peace fully as much as in time of war, and, in order that 
the great resources and strength of the vast organizations which the 
National Red Cross societies had developed during the war should 
be preserved and utilized in time of peace for carrying on the Red 
Cross movement, the new international Red Cross organization was 
established while the peace negotiations were in progress in Paris 
last year. 

The name of this new organization is the League of Red Cross 
Societies, and its articles of association were adopted on May 5, 1919. 
The articles of association state that: 


It is contemplated that this League will work in complete accord and co- 
operation with the International Committee [at Geneva], that by supplementing 
the war-time activity of the International Committee, with an intelligent peace- 
time program it will prove a natural complement to the International Committee, 
that this co-operation will in due time lead to an organic union with the Inter- 
national Committee, whose continuing functions are essential to the world, and 
that as a result of this combined effort the best traditions of the Red Cross will 
be maintained and made of ever-widening usefulness to the peoples of the world. 


The articles further provide that the League shall be non-political, 
non-governmental, and non-sectarian, and its objects are stated to be: 


(1) To encourage and promote in every country in the world the establishment 
and development of a duly authorized voluntary national Red Cross organization, 
having as purposes the improvement of health, the prevention of disease, and the 
mitigation of suffering throughout the world, and to secure the codperation of 
such organizations for these purposes. (2) To promote the welfare of mankind 
by furnishing a medium for bringing within the reach of all the peoples the 
benefits to be derived from present known facts and new contributions to science 
and medical knowledge and their application. (3) To furnish a medium for co- 
ordinating relief work in case of great national or international calamities. 


The original members of the League are the American, British, 
French, Italian and Japanese National Red Cross Societies, which are 
described in the articles of association as the founder members. Any 
other Red Cross society which pursues the objects of the League and 
is authorized in conformity with the principles of the International 
Committee of the Red Cross at Geneva and is duly authorized by the 
government of the country in which it is situated, is eligible for 


admission to the League. 
The membership of the League already comprises the National 
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Red Cross Societies of Argentina, Australia, Belgium, Brazil, Canada, 
China, Cuba, Czecho-Slovakia, Denmark, France, Great Britain, 
Greece, Holland, India, Italy, Japan, New Zealand, Norway, Peru, 
Poland, Portugal, Roumania, Serbia, South Africa, Spain, Sweden, 
Switzerland, the United States of America, Uruguay and Venezuela. 

Each member of the League reserves to itself entire freedom of 
action at all times with reference to its own policies and activities, 
and any member of the League is at liberty to withdraw from the 
League at any time by giving written notice. 

The control of the affairs of the League is vested in a General 
Council and a Board of Governors. 

The General Council of the League consists of representatives of 
all the National Red Cross organizations which are members of the 
League. 

The Board of Governors consists of not more than fifteen members, 
each of whom is appointed by a National Red Cross organization, and 
two ex-officio members, who are respectively the Director General 
and Secretary General of the League. 

The American, British, French, Italian and Japanese National 
Red Cross organizations as founder members of the League are each 
entitled permanently to appoint one member of the Board. The 
original members appointed by these organizations to constitute the 
3oard of Governors upon the organization of the society were: Mr. 
Henry P. Davison, Chairman, representing the American Red Cross, 
Sir Arthur Stanley, representing the British Red Cross, Count Jean 
de Kergorlay, representing the French Red Cross, Count Giuseppe 
Fraseara, representing the Italian Red Cross, and Prof. Dr. Arata 
Ninagawa, representing the Japanese Red Cross. 

The national organizations authorized to appoint the other mem- 
bers of the Board are designated by the General Council, half of the 
number being designated every two years, and each national organiza- 
tion so designated being entitled during a period of four years to 
appoint one member of the Board. 

No authority rests in the League to obligate any member in any 
manner whatsoever, unless such member has previously authorized the 
Board of Governors in writing to incur such obligation. 

In order to give this new organization an international status 
and sanction, the Peace Conference at Paris, at the suggestion of the 
organizers of the League of Red Cross Societies, inserted in the 
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Covenant of the League of Nations the following provision which 
appears as Article XXV thereof: 

The Members of the League agree to encourage and promote the establish- 
ment and co-operation of duly authorized voluntary national Red Cross organiza- 
tions having as purposes the improvement of health, the prevention of disease 
and the mitigation of suffering throughout the world. 


The first meeting of the General Council of the League of Red 
Cross Societies was held at Geneva in March of this year. 
CHANDLER P. ANDERSON. 


THE MEETING OF THE AMERICAN BAR ASSOCIATION 


The annual meeting of the American Bar Association was held at 
Boston in the first week of September last. The session was of interest 
in many ways and the attendance unusually large and representative. 
Lord Finlay, sometime Lord Chancellor, was the distinguished repre- 
sentative of Great Britain present, and Mr. Justice Riddell of the 
Supreme Court of Ontario was heard with attentive appreciation. 
It is necessary here, however, to confine ourselves to that portion of 
the proceedings having to do with international law. 

First, the Standing Committee on International Law presented 
a report covering twenty-two printed pages. It briefly outlined the 
negotiations which resulted in the armistice between the Allied and 
Associated Powers and the Central Powers. It submitted an abbre- 
viated summary of the peace treaty, spoken of as the Treaty of Ver- 
sailles. It called attention to the division of opinion concerning it 
which had arisen and which tended toward party lines. It mentioned 
that the President had promised full explanations and deprecated 
untimely discussion (the report was filed by requirement in June) 
and it added: ‘‘The vast scope of the matters, the inconclusive state 
of the documents, the limits of publicity not wholly removed, and the 
request of the President, make it improper for your committee to do 
more than summarize the situation without assuming to express a con- 
clusion or advise action.’’ 

The committee, however, expressed the ardent hope that the inter- 
ests of the world in a stable peace might be reconciled with the 
security of the sovereignty and independence of the United States. 
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They called attention to the fact that this independence was declared 
in 1776 and had been maintained by six generations of our country- 
men in glory and honor, unshaken and undiminished. In conclusion, 
they said: ‘‘May our generation, whose energy, courage, capacity and 
patriotie devotion, this great combat has tried and approved, may our 
generation hand on its heritage to those who come after, still unabated, 
undiminished, constant and secure.’’ 

They appended a ‘‘ Table of Events’’ directly affecting our country 
in international matters during the year, with dates and references. 
This recorded one hundred and forty-two occurrences and covered 
seventeen printed pages. 

This writer is advised by Lord Bryce, who has warmly commended 
these compilations, of a project in England to arrange for like annual 
reports by British students of international law. 

The report was signed by Professor Theodore S. Woolsey, Profes- 
sor Charles Cheney Hyde, Mr. Frederic R. Coudert and the writer. 
Dr. James Brown Scott, the only other member of the committee, was 
prevented from participating by absence in attendance at the Peace 
Conference. 

A special committee of the Bar, appointed to report on a League 
of Nations, not to the Bar Association, but to the Executive Com- 
mittee, made public in print a divided report of some sixty-four pages. 
The majority of the committee, consisting of Mr. William H. Wad- 
hams, the late Mr. Frederick N. Judson, and Mr. Edgar A. Bancroft, 
presented an extended argument in favor of the League of Nations, 
taking the ground that its ratification involved no surrender of 
sovereignty on the part of this country. They recommended there- 
fore its ratification without amendment and they declared reservations 
which made changes were in effect amendments. 

Mr. Henry St. George Tucker, former president of the American 
Bar, and Mr. Charles Blood Smith, the other two members of this 
special committee, declined in writing to concur in the foregoing 
report. 

Upon the divided report no action whatever was taken by the 
Association. Printed copies were sent by the Secretary of the Bar 
to each member of the Foreign Affairs Committee of the United States 
Senate endorsed as follows: 


The within report of the Special Committee having been submitted too late for 
consideration, it was referred by the Executive Committee to the American Bar 
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Association itself without recommendation. The report has not yet been con- 


sidered by the Association. 


A statement was widely circulated through the press of the country 
that the American Bar Association had declared in favor of the 
League of Nations. It is respectfully submitted that the statement 
was erroneous and wholly without warrant in fact. 

Two addresses of interest as to international questions, one by 
Honorable David Jayne Hill on ‘‘The Nations and the Law,’’ and 
the other by Honorable Robert Lansing on ‘‘Some Legal Questions 
of the Peace Conference,’’ require mention. 

Mr. Hill supported, with wide learning and eloquent comment, the 
passion for justice according to law which was the chief support of 
civilization. He quoted President Wilson’s words to show that we 
aecepted the challenge of Germany in defense of our rights upon 
the seas under international law, which no modern publicist had ever 
questioned before. He called attention, however, to the fact that in 
the fourteen conditions of peace proposed by the President, there 
is ‘‘no reference to international law as having been violated, or as 
something to be vindicated and reéstablished.’’ 

He said in the proposal of a League of Nations the restoration 
of the law of nations was not included among the five objects to be 
obtained in the peace. He pressed the desirability of having it under- 
stood that the United States had taken up arms solely to vindicate 
the law. He complained that the Covenant of the League of Nations 
contained no declaration that sovereign states as such possess any 
rights whatever. ‘‘ We find,’’ he says, ‘‘no provision of law by which 
their conduct to one another may be judged; no promise of a court 
before which their wrongs may be brought and their legal rights 
judicially determined.’’ ‘ 

He said, on the other hand, ‘‘matters of vital, material conse- 
quence are to be entrusted to the purely diplomatic decisions of the 
Council or the Assembly,’’ and that ‘‘these bodies, not regulated by 
any law or rules of procedure, are charged with judicial functions’”’; 
that the Covenant not only makes no advance in international law, 
but wholly overlooks the status attained by it through the work of 
the great international congresses since the Congress of Vienna of 1815. 

He added: 


We have founded this nation upon principles of law, and upon the guarantees 
of individual rights under the law. That is our great contribution to civilization; 


we. 
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and if we are to be of use to other nations, old or new, our first thought must be to 
remain our own masters, to preserve our independence, to control our own forces 
as a nation by our own laws and to protect from any form of detraction that 
heritage of organized liberty which has given us peace at home and prestige abroad. 


Honorable Robert Lansing, in a thoughtful and far-reaching ad- 
dress which was printed in full in our last number, attributed most 
of the criticism of the conclusions of the peace conference to ‘‘incom- 
plete knowledge.’’ He said that the war had given an impetus to 
internationalism, or what was more properly called ‘‘Mundanism’’; 
that this was the enemy of nationalism which is the basis of world 
order as we know it. He had no doubt the final verdict would be 
for nationalism in democratic form. He said the treaty of peace 
made the nation the unit of responsibility and so showed the nation- 
alistie idea was to be preserved; that this showed further that inter- 
national law, and not world law affecting individuals, is to continue 
as the standard of intercourse between governments and peoples. 

He insisted on one principle for the direction of international 
intercourse, and that was justice in the restricted sense of legal and 
not abstract justice. He declared that, when you go beyond that 
you enter the field of diplomacy, where concession and compromise 
are the chief agents; that in judicial settlement all nations are held 
equal, but inequality is recognized in diplomacy. He therefore ap- 
pealed for the establishment of an international tribunal of justice, 
with the Hague Court as a foundation, and for the draft of a simple 
and eoneise body of legal principles to be there applied. 

Mr. Lansing said that he presided over the Commission on Re- 
sponsibilities, constituted by the Conference, and this had to consider 
what action should be taken against individuals responsible for the 
war and for violations of the laws of war. The trial of the Kaiser 
was especially considered. While the report of the Commission * 
declared that all ‘‘without distinction of rank, including Chiefs of 
States, who have been guilty of offenses against the laws and customs 
of war or the laws of humanity, are liable to criminal prosecution,”’ 
Mr. Lansing said that to this the American members dissented on 
the ground, among others, that it submitted Chiefs of States to a 
degree of responsibility hitherto unknown: to municipal or interna- 
tional law, and that the American representatives refused also to 


1 Printed in full herein, p. 95. 
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fully assent to the recommendation for the creation of a High Inter- 
national Court of Criminal Jurisdiction with authority to interpret 
and apply the law of humanity. Mr. Lansing expressed the belief 
that the provisions adopted by the Council of Four, for the ar- 
raignment and trial of the former German Emperor, create ‘‘not 
a court of legal justice, but rather an instrument of political power 
which is to consider the case from the viewpoint of high policy and 
to fix the penalty accordingly.’’ 

Mr. Lansing vigorously urged the maintenance of individualism 
between nations and within nations, declaring it the very life blood 
of modern civilization. He said, in closing: 

If we Americans abandon individualism, we have bartered away our birthright, 
we have cast aside that for which our forefathers were willing to die. The same 
is true of individualism among nations. It must be maintained if the peoples of 
the earth are to possess patriotism, love of liberty, and that generous devotion to 
national ideals which have made nations great and prosperous. 


Much that transpired at this great meeting was of legal and intel- 
lectual interest. Its omission here is solely due to the limits appro- 


priate to a publication confined to international law. 
CHARLES NoBLE GREGORY. 


JURISDICTION OF LOCAL COURTS TO TRY ENEMY PERSONS FOR WAR CRIMES 


Supplementing the literature which appeared in periodicals during 
the war on the competence of local courts to try and punish enemy 
persons for what are regarded as crimes against the recognized laws 
and customs of civilized warfare, it will be of interest to leave the 
forum of academic discussion of conflicting theories and systems of 
jurisprudence, and enter the realm of actually ascertained and applied 
law on the subject. 

In the United States the principle that local courts have no juris- 
diction to try a punishable crime committed by members of the 
invading army, either during or after the enemy occupation, has 
been declared by the Supreme Court to be a principle of international 
law. After the Civil War in the United States, the Supreme Court 
was called upon to decide a number of cases involving the criminal 
and civil responsibility of members of the respective military forces 
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committed during the occupation or invasion of the territory of the 
other. In deciding these cases the court regarded the States in insur- 
rection against the United States as enemy territory and the people 
residing therein as enemies, for all purposes connected with the prose- 
cution of the war, and it adopted the principles of public law ap- 
plicable in international wars. The court found that in the interest of 
humanity and to prevent the cruelties of reprisals and retaliation, 
the Confederate Army was conceded such belligerent rights as belong 
under the laws of nations to the armies of independent governments 
engaged in war against each other, which concession placed the soldiers 
and officers of the rebel army as to all matters directly connected with 
the mode of prosecuting the war on the footing of those engaged in 
lawful war, and exempting them from liability for acts of legitimate 
warfare. (Ford v. Surget, 1878, 97 U. S. 605.) 

The question of the jurisdiction of local courts to try individual 
members of the enemy forces for war crimes came squarely before 
the Supreme Court in the case of Coleman v. Tennessee (1878), (97 
U.S. 509). The facts in that case were briefly as follows: During the 
military occupation of East Tennessee by the Federal Army, a soldier 
belonging to that army murdered a woman, for which crime he was 
tried, convicted and sentenced to death by a Federal court-martial. 
The sentence, however, for some cause unknown was not carried into 
effect. After the constitutional relations of Tennessee to the Union 
were restored, the soldier was indicted in a Tennessee State court 
for the same murder, tried, convicted and again sentenced to death. 
The ease was brought before the Supreme Court of the United States 
on a writ of error upon the ground that the conviction by court-martial 
constituted former jeopardy. The Supreme Court held that such a 
plea was not proper because it admitted the jurisdiction of the 
Tennessee court to try the offense, and the judgment was set aside 
and the indictment quashed for the express reason that the State 
court had no jurisdiction. The pertinent portions of the opinion of 
the court, delivered by Mr. Justice Field, follow: 

The doctrine of international law on the effect of military occupation of 
enemy’s territory upon its former laws is well established. ... The right to 
govern the territory of the enemy during its military occupation is one of the 
incidents of war, being a consequence of its acquisition; and the character and 
form of the government to be established depend entirely upon the laws of the 


conquering State or the orders of its military commander. By such occupation the 
political relations between the people of the hostile country and their former 
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government or sovereign are for the time severed; but the municipal laws . 
remain in full force, so far as they affect the inhabitants of the country among 
themselves. . . . This doctrine does not affect, in any respect, the exclusive char- 
acter of the jurisdiction of the military tribunals over the officers and soldiers 
of the army of the United States in Tennessee during the war; for, as already 
said, they were not subject to the laws nor amenable to the tribunals of the 
hostile country. The laws of the State for the punishment of crime were con- 
tinued in force only for the protection and benefit of its own people. 

The judgment and conviction in the criminal court should have been set aside 
and the indictment quashed for want of jurisdiction. Their effect was to defeat 
an act done, under the authority of the United States, by a tribunal of officers 
appointed under the law enacted for the government and regulation of the army 
in time of war, and whilst that army was in a hostile and conquered State. The 
judgment of that tribunal at the time it was rendered, as well as the person of the 
defendant, were beyond the control of the State of Tennessee. The authority of 
the United States was then sovereign and their jurisdiction exclusive. Nothing 
which has since occurred has diminished that authority or impaired the efficacy 
of that judgment. 

In thus holding, we do not call in question the correctness of the general 
doctrine asserted by the Supreme Court of Tennessee that the same act may, in 
some instances, be an offence against two governments, and that the transgressor 
may be held liable to punishment by both when the punishment is of such a charac- 
ter that it can be twice inflicted, or by either of the two governments if the 
punishment, from its nature, can be only once suffered. It may well be that the 
satisfaction which the transgressor makes for the violated law of the United States 
is no atonement for the violated law of Tennessee. But here there is no case 
presented for the application of the doctrine. The laws of Tennessee with regard 
to offences and their punishment, which were allowed to remain in force during 
its military occupation, did not apply to the defendant, as he was at the time a 
soldier in the army of the United States and subject to the articles of war. He 
was responsible for his conduct to the laws of his own government only as en- 
forced by the commander of its army in that State, without whose consent he 
could not even go beyond its lines. Had he been caught by the forces of the 
enemy, after committing the offence, he might have been subjected to a summary 
trial and punishment by order of their commander; and there would have been no 
just ground of complaint, for the marauder and the assassin are not protected 
by any usages of civilized warfare. But the courts of the State, whose regular 
government was superseded, and whose laws were tolerated from motives of con- 
venience, were without jurisdiction to deal with him. 


In the following year the Supreme Court was called upon to decide 
a case involving a civil suit instituted in a local court of New Orleans 
by a citizen of New York against General Dow, an officer of the Army 
of the United States, for plundering the dwelling house and planta- 
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tion of the plaintiff in Louisiana, which act the petition characterized 
as ‘‘illegal, wanton, oppressive and unjustifiable.’’ The plaintiff 
further alleged that the act had been perpetrated by officers and 
soldiers acting under General Dow’s secret orders ‘‘unauthorized by 
his superiors, or by any provision of martial-law, or by any require- 
ments of necessity growing out of a state of war.’’ (Dow v. Johnson, 
100 U. S. 158.) The Supreme Court upheld General Dow in his 
refusal to submit to the jurisdiction of the New Orleans court. The 
court reiterated the doctrine laid down in Coleman v. Tennessee, 
adding that the position of the invading belligerent is not affected 
or his relation to the local tribunals changed by his temporary occu- 
pation of the enemy’s country, and held as follows: 


When, therefore, our armies marched into the country which acknowledged 
the authority of the Confederate government, that is, into the enemy’s country, 
their officers and soldiers were not subject to its laws, nor amenable to its 
tribunals for their acts. They were subject only to their own government, and 
only by its laws, administered by its authority, could they be called to account. 

. . There would be something singularly absurd in permitting an officer or 
soldier of an invading army to be tried by his enemy, whose country it had 
invaded. The same reasons for his exemption from criminal prosecution apply to 
civil proceedings. There would be as much incongruity, and as little likelihood 
of freedom from the irritations of the war, in civil as in criminal proceedings 
prosecuted during its continuance. In both instances, from the very nature of 
war, the tribunals of the enemy must be without jurisdiction to sit in judgment 
upon the military conduct of the officers and soldiers of the invading army. 

This doctrine of non-liability to the tribunals of the invaded country for acts 
of warfare is as applicable to members of the Confederate army, when in Penn- 
sylvania, as to members of the National army when in the insurgent States. The 
officers or soldiers of neither army could be called to account civilly or criminally 
in those tribunals for such acts, whether those acts resulted in the destruction 
of property or -the destruction of life; nor could they be required by those tri- 
bunals to explain or justify their conduct upon any averment of the injured party 
that the acts complained of were unauthorized by the necessities of war. 


If guilty of wanton cruelty to persons, or of unnecessary spoliation of -prop- 
erty, or of other acts not authorized by the laws of war, they may be tried and 
punished by the military tribunals. They are amenable to no other tribunal, 
except that of public opinion, which, it is to be hoped, will always brand with 
infamy all who authorize or sanction acts of cruelty and oppression. 


The question here is, What is the law which governs an army invading an 
enemy’s country? It is not the civil law of the invaded country; it is not the 
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civil law of the conquering country; it is military law—the law of war—and its 
supremacy for the protection of the officers and soldiers of the army, when in 
service in the field in the enemy’s country, is as essential to the efficiency of the 
army as the supremacy of the civil law at home, and, in time of peace, is essential 
to the preservation of liberty. 


Ten years later the same court, in the case of Freeland v. Williams 
(131 U. 8. 405), had occasion to apply these principles in a case 
which involved the validity of a judgment rendered on December 22, 
1865, in a local court of West Virginia, in favor of the plaintiff in 
an action of trespass de bonis asportatis for the taking and conversion 
of cattle in that state by a Confederate soldier during the Civil War. 
The defense upon the merits of the case was that the property had 
been taken by the soldiery and military authorities of the Confed- 
eracy, in whose armies the plaintiff served, and that the acts com- 
plained of were ‘‘done according to the usages of civilized warfare 
and in the progress of said war.’’ The plaintiff denied that the cattle 
had been taken ‘‘in accordance with the usages of civilized warfare.’’ 
The court below took testimony by way of depositions on the issue 
as to whether the taking was an exercise of belligerent rights and 
was done according to the usages and principles of public war. From 
this testimony it found that the defendant was a soldier under the 
command of General Fitzhugh Lee, whose force was dominant in that 
part of West Virginia in January, 1864, and that it was under his 
orders that the cattle were seized while Lee was on his raid through 
that county. 

The case, therefore, presented the counterpart of the case of Dow 
v. Johnson. In the Dow case a court of an invaded country had 
attempted during the enemy occupation to assume jurisdiction of an 
act committed by members of the occupying forces, while in the Free- 
land case a court of the victor claimed jurisdiction after the enemy 
had been repelled for an act committed by a member of the expelled 


enemy forces. 
Mr. Justice Miller reaffirmed the doctrine of Dow v. Johnson in 


the following language: 

Ever since the case of Dow v. Johnson, 100 U. S. 158, the doctrine has been 
settled in the courts, that in our late civil war each party was entitled to the 
benefit of belligerent rights, as in the case of public war, and that, for an act 
done in accordance with the usages of civilized warfare, under and by military 
authority of either party, no civil liability attached to the officers or soldiers 
who acted under such authority. (131 U. S., 416.) 
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He held that the case as presented to the Supreme Court showed that 
the original judgment was rendered on account of acts done in pur- 
suance of the powers of a belligerent in time of war, that, when the 
original action was presented to the West Virginia court and the 
thing complained of was found to be an act in accordance with the 
usages of civilized war, during the existence of a war flagrant in that 
part of the country, that court should have proceeded no further and 
its subsequent proceedings may be held to have been without authority 
of law. 

In these cases, the highest judicial authority in the United States 
has declared it to be a principle of public international law that the 
local territorial courts have no jurisdiction to try enemy persons for 
acts committed during and as a part of belligerent operations, even 
although such acts be acknowledged war crimes or are alleged to have 
been committed in violation of the laws of war. The principle has been 
consistently followed throughout a variety of changing conditions: 
(1) where a recognized war crime was committed in occupied terri- 
tory and the local court secured jurisdiction of the offender after the 
occupation had ceased; (2) where the local court in oceupied territory 
attempted to take jurisdiction of an alleged violation of the laws of 
war during the period of enemy occupation; and (3) where the alleged 
violation of the laws of war was committed during an enemy raid 
and the local court subsequently obtained jurisdiction of the person 


of one of the members of the raiding party. 
Gro. A. Fincu. 


IN MEMORIAM—THOMAS JOSEPH LAWRENCE. 
1849-1920 


In the leading case of Triquet v. Bath (3 Burrow, 1478, 1481) 
decided in 1764, Lord Chief Justice Mansfield quotes Lord Chancellor 
Talbot as holding in Buvot v. Barbut, decided in 1736, and in which 
Mansfield had been counsel, 

That the law of nations, in its full extent, was part of the law of England. 


...+ That the law of nations was to be collected from the practice of different 
nations, and the authority of writers. Accordingly, he argued, and determined 
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from such instances, and the authority of Grotius, Barbeyrac, Binkershoek, 
Wiquefort, etc., there being no English writer of eminence, upon the subject. 


This state of affairs is fortunately long since passed, and their Lord- 
ships, were they living today, would have considered the late Dr. 
Lawrence as an ‘‘ English writer of eminence upon the subject.’’ 

The principal works of Dr. Lawrence dealing with international 
law or international relations were: Essays on Some Disputed Ques- 
tions in Modern International Law, 1884, second edition 1885, pub- 
lished when he was Deputy Whewell Professor of International Law 
in the University of Cambridge; a little Handbook of Public Interna- 
tional Law issued a year later, which has run through many editions; 
The Principles of International Law, first published in 1895 after 
two years spent at the University of Chicago as Professor of Interna- 
tional Law; War and Neutrality in the Far East, published in 1904 
as the result of the Russo-Japanese War; International Problems and 
Hague Conferences, 1908, issued shortly after the adjournment of the 
Second Hague Peace Conference; Documents Illustrative of Interna- 
tional Law, published in the year of the war and whose preface bears 
the ominous date of July 28, 1914; The Society of Nations, 1918, and 
finally, Lectures on the League of Nations, delivered, as were the con- 
tents of the previous volume, at the University of Bristol, which 
institution he honored as Reader in International Law. He had 
previously for many years been Lecturer on International Law at the 
Royal Naval College at Greenwich and at the Royal Naval War Col- 
lege at Portsmouth. For many years he was likewise an associate 
of the Institute of International Law, and from 1908 until his death 
a member of that learned society. 

It would be an exaggeration perhaps to state that Dr. Lawrence’s 
first work, the Essays on Modern International Law, was his greatest. 
It is, however, a fact that the views he there expressed he maintained 
and restated at lesser or greater length in his subsequent publications 
when he had occasion to refer to such matters, and it is also true that 
these views are as timely today as when they were first expressed. 
For example, among the seven essays of which that little volume 
consists may be mentioned the following: ‘‘Is there a True Inter- 
national Law?’’ ‘‘The Work of Grotius as a Reformer of International 
Law,’’ ‘‘The Primacy of the Great Powers’’ and ‘‘The Evolution 


of Peace.”’ 
The first he answers in the affirmative, defining law not in the 
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narrow sense of a law set by a superior to an inferior, but as ‘‘A rule 
of conduct actually observed among men.’’ As the rules forming 
the body of international law are ‘‘observed among men’’ to quote 
his own language, ‘‘they are laws; being set by the consent of nations, 
they are international laws.’’ If they are laws, they will be observed 
and the Society of Nations will in the long run see to it that they are 
observed. 

In considering the work of Grotius, Dr. Lawrence calls attention 
to a condition of affairs at the end of the Thirty Years’ War which 
in many respects is not unlike that obtaining at the end of the present 
war,—a situation of which Grotius said, and which he gave as the 
incentive for the composition of his work: 

I saw prevailing throughout the Christian world a license in making war, of 
which even barbarous nations would have been ashamed; recourse being had to 
arms for slight reasons or no reason, and when arms were once taken up all 
reverence for divine and human law was thrown away, just as if men were 
henceforth authorized to commit all crimes without restraint. 


This state of affairs Dr. Lawrence considered as ‘‘the natural result 
of the principles of Machiavelli applied in the field as well as in the 
eabinet.’’ 

For the lawless, Grotius insisted upon a law of nature, everywhere 
existing, common to all, and of superior authority. The acceptance 
of his declaration by the nations at large supplied a standard by 
which the acts of nations could be tested and their conduct controlled. 
The belief in natural law has passed away, but the publicists of the 
future can hope to accomplish the same results as Grotius if they 
advocate as he, a principle everywhere existing, common to all, and 
of superior authority. This principle is justice. 

The ‘‘Primacy of the Great Powers’’ was a fixed idea with Dr. 
Lawrence, just as the juridical equality of nations is an obsession 
of the present writer. Dr. Lawrence proclaimed the primacy of the 
Great Powers, that is the inequality of nations, in the Essays, his 
first publication; he restated it in the Principles; and he insists upon 
it in the Society of Nations, the last work we have from his pen, to 
which he gave definite and final form. Thus in the Essays he said: 

It is not merely that the stronger states have influence proportionate to their 
strength; but that custom has given them what can hardly be distinguished 
from a legal right to settle certain questions as they please, the smaller states 
being obliged to acquiesce in their decisions. 
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In the Principles he says that an examination of modern international 
history points ‘‘to a primacy on the part of the foremost Powers of 
the civilized world,’’ and in the Society of Nations he speaks of ‘‘the 
fanatics of state equality, the publicists who would rather see right 
and justice assassinated in the international forum than secured by 
according legal recognition to the differences in power and influence 
which exist among the states of the civilized world.’’ It may be per- 
missible to express doubt whether the little states at the recent Peace 
Conference at Paris were sufficiently impressed with the wisdom and 
justice of the principal Allied and Associated Powers as to recognize 
their primacy and to place their destinies in the hands of their repre- 
sentatives. ‘‘Power or weakness does not in this respect produce any 
difference. A dwarf is as much a man as a giant; a small republic is 
as much a sovereign state as the most powerful kingdom.’’ It is 
believed that the correct doctrine was laid down in this extract from 
Vattel, whose day as a publicist is not yet run. 

The last of the Essays to be considered is that devoted to the 
**Evolution of Peace,’’ a subject which lay near his heart, which 
directed if it did not control his thought, and which colors his writ- 
ings when they are not specifically devoted to the means of its realiza- 
tion. The greatest forces in modern life he stated in this remarkable 
essay to be ‘‘Commerce, Democracy and Christianity,’’ and he declared 
them to be ‘‘ranged together on the side of peace.’’ These ideas he 
expressed a little more at length yet still briefly as follows: 

Commerce flourishes most where there is the most perfect security; and the 
participation of the people in the business of government puts the power of 
vetoing war into the hands of those who suffer most by it. Thus an incidental 
effect of the extension of commerce and the growth of democracy has been to 
strengthen the pacific sentiments of civilized men. But in addition to these 
forces the main object of which is not peace, but in the first case the production 
of wealth, and in the second the increase of political liberty, there is also a 
potent cause which operates directly and immediately to restrain the warlike 
passions of human nature. I refer to the application of Christian morality to 


international transactions. 


Appealing to history, he traces the steps by which our ancestors 
renounced private warfare, for he was of the opinion—and rightly 


that what smaller groups had done, the larger groups which we call 
States could do: 


Looking back on the record of human progress, we can see that the passions 
of early man were so strong, and his reason so weak, that nothing but the wild 
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justice of revenge would satisfy him. We trace the gradual rise of state authority, 
as organization proved to be a mighty power in the struggle for existence. We 
observe how that authority first sought to regulate the use of force in private 
feuds, and then provided an alternative in the tribunals which it established and 
armed with coercive power. The next step shows us the survival of the fittest in 
the increase of the authority of the courts of law, and the decay of private war. 
At last civilisation banishes the vendetta altogether, and civilised man regards 
it as a mark of barbarism, when he observes it in less advanced communities. 


Turning to publie war, he says: 


Just as in the first stage of the history of private war the passions of the 
injured individual were the measure of the severity of the punishment, so in 
the corresponding stage of the history of public war the passions of the con- 
quering tribe are the measure of the atrocities they inflict upon the vanquished. 


The analogy however does not stop here: 


In the second stage the resemblance between the history of public and private 
war is as complete as in the first. . . . In the accounts of international struggles 
we trace the gradual growth of a body of customary rules, which curb the ferocity 
of combatants, and introduce merey and good faith into a sphere of conduct from 
which they had before been absent. The tacit consent of civilised states takes 
the place of the public opinion of the community. 


In like manner nations have resorted to arbitration and have 
provided temporary tribunals, just as in Dr. Lawrence’s third stage 
‘the state provided tribunals to which injured persons could resort 
for justice, instead of endeavouring to redress their own wrongs,’’ 
and in this remarkable little essay he felt and stated that the nations 
had entered upon the fourth state, for he notes that ‘‘we have begun 
to regard international conflicts as barbarous.’’ Thirty-four years 
later, recurring to this phase of the subject, he said: 


For some time past we have lived under an international order corresponding 
roughly to the internal order which subsisted for centuries within the older 
State communities. Courts were gradually established to try disputes between 
individuals and inflict punishment for crime, while the old right of private 
vengeance was not at first absolutely abolished, but allowed only under strict 
regulations. Similarly nations have had their Arbitral Tribunals, and have 
resorted to them with increasing frequency; but they have not yet given up the 
right of making war at their own will and pleasure, though in waging it they 
have accepted more or less completely certain restraints which are embodied 
in what we call the laws of war. The Society of Nations is now in the same 
condition as the Society of Individuals was in England in the time of Alfred 
the Great, who provided in his Dooms that the kindred of a murdered man 
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should wait for seven days before they attempted to slay the murderer, and if he 
consented within that time to make the money compensation which was the legal 
words, it 
time 


satisfaction for his crime, he was not to be attacked at all. In other 
is just beginning to emerge from barbarism, But as individuals were in 
completely converted to orderly ways, and consented to laws which made penal 
that resort to the blood feud which was once the proud privilege of every free 
man, so it may come to pass that states shall soon agree to put under a ban as 
enemies of the common weal those of their number who resort to war instead 
of to international Courts of Arbitration or Committees of Conciliation. There 
is nothing utopian in the suggestion. If acted on, it would but carry one step 
further a process of evolution which has been worked out already in its earlier 
stages in close resemblance to the historical development of civilised society 


within progressive states. 


And Dr. Lawrence thus stated his final conclusions in the Society 
of Nations, written in the last year of the war, the preface of which 
is dated six weeks before the armistice with Germany: 


We have now seen that there are four needs, the satisfaction of which civilised 
mankind should insist upon in any scheme for the creation of a new and better in- 
ternational order whether by means of a League of Nations or in some other way. 
They are first the provision of Arbitral Courts to deal with cases susceptible of 
judicial treatment; secondly, the establishment of Conciliation Committees for the 
settlement of cases not capable of legal adjustment; thirdly, the organisation of an 
international force to be used in the last resort for the purpose of compelling re- 
calcitrant states to submit to the decisions of these Tribunals and Committees, and 
fourthly, the proportional and simultaneous disarmament of all civilised powers, 
saving only the forces necessary to safeguard the social fabric. The first of these 
ean be satisfied by carrying a little further the plans already formulated and in 
part put into working order by The Hague Conferences of 1899 and 1907. The 
second could be met by the drastic reform and vigorous development of the system 
of the Concert of Europe and the World-Concert which has had a rudimentary and 
precarious existence for several generations. In dealing with the third we may 
obtain valuable hints from the few occasions when an international force was used 
to bring pressure to bear on a state which defied the Concert of Europe. As to the 
fourth there are no precedents; but proposals pointing to partial disarmament 
have been made by responsible rulers on several occasions, and as late as 1907 
the Second Hague Conference passed unanimously a resolution to the effect that 
the serious examination by the powers of the question of the restriction of 


military charges was eminently desirable. All these are directly concerned with 
the organisation and work of the League. 

But in addition it will be necessary to make provision for the revision of its 
activities from time to time, and also for the improvement and extension of the 
International Law under which it must live and which its Courts will have to 
administer. For this something in the nature of a Legislative Assembly will 
be required; and the nations already possess the germ of one in the Hague 
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Conference. Many reforms are needed both in its constitution and in its pro- 
cedure. But it has not to be created. There it stands, ready for adjustment 


to the needs of the new epoch. 


It is evident that in the course of his busy life of three score years 
and ten, Dr. Lawrence published many well-known and valuable 
contributions to international law, of which he was an acknowledged 
master, although by profession he was a clergyman of the Established 
Chureh of England,—a fact which militated against his preferment, 
inasmuch as some churchmen of influence were inclined to consider 
him as merely an international lawyer and some laymen of influence 
to regard him as primarily a churchman. His language was at times 
ealeulated to offend both classes, as when, for example, he called the 
writer’s attention to a room in a deanery in England in which ‘‘ His 
Majesty George the Third was first graciously pleased to go mad.’’ 

JAMES Brown Scort. 


PROFESSOR OPPENHEIM 


The death of Professor Oppenheim, Whewell Professor of Inter- 
national Law at Cambridge University, occurred after a brief illness 
on October 7, 1919. 

His eminence as a teacher, scholar and writer in international law 
is such as to eall for mention in this JourNAL of his services and 
achievements. 

Lassa Francis Lawrence Oppenheim was born March 30, 1858, 
being a son of Aaron Oppenheim, of Frankfort-on-Main. He was 
educated in the local lycée and at the universities of Gottingen, Heidel- 
berg, Berlin and Leipsig. After serving as lecturer and extraordinary 
professor at Freiberg and professor at Basle, and publishing several 
legal works in both Germany and Switzerland, he removed from Basle 
to London, and in 1905 became lecturer on international law in the 
London School of Economies. Abandoning all other branches, he 
devoted himself to a profound and exclusive study of the literature 
of international law in many languages. 

He produced the first volume of his comprehensive ‘‘ International 
Law’’ as to Peace in 1905. A year later this was followed by his 
second volume as to ‘‘War and Neutrality.’’ Both were published 
by Longmans, Green and Company. 
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As the Cambridge Review for November pointed out: 

No complete treatise on the law of nations had been written in England 
since W. E. Hall’s book in 1880. That had been through many editions, but 
Hall died in 1894, and, while much of his work was for all time, other parts 
had been rendered inadequate by the course of events. John Westlake, then 
Whewell Professor, had just published a volume on “Peace,” but it was, like 
an earlier volume, a series of chapters rather than a treatise. Dr. Oppenheim’s 
book immediately caught the eye of international lawyers, who admired the 
comprehensive treatment, the remarkable depth of research, the close and master- 
ful exposition and the keen power of judgment which marked the pages. 


It points out that other English writers on this subject had relied 
on English and American precedents, disregarding the continental 
practice. Oppenheim’s continental training enabled him to ‘‘strike 
a balance between the Anglo-American and the continental schools’’ 
in a way which found general acceptance. 

His work served as.a guide to the periodical literature on the 
subject in all languages as well as a clear, animated and comprehensive 
treatise. It assured his reputation, and, in 1908, he succeeded to the 
Whewell Professorship in International Law at Cambridge University 
on its resignation by the venerable Professor Westlake. 

He edited the collected papers of Westlake on International Law, 
contributed a volume on the Panama Canal Conflict, one on the 
‘*Science of International Law’’ and another on ‘‘International In- 
cidents for Discussion in Conversation Classes,’’ and wrote for various 
periodicals. In 1911 he brought out a new edition of his main work, 
largely rewritten, and this takes its place as a leading authority 
throughout the world. 

Oppenheim addressed himself to his professorial duties with great 
zeal and devotion. He built for himself a house at Cambridge, which 
he called Whewell House, and there he exercised a wide, constant and 
cordial hospitality, especially to lawyers who shared his fervid interest 
in international law. He had aequired British citizenship in 1900 
and married in 1902 an English lady, Elizabeth Alexander, daughter 
of Lt. Col. Phineas Cowan, and became thoroughly English in feeling. 
In the great war he stood loyally by his adopted country and sharply 
attacked the German practices. 

Jointly with Colonel Edmonds he prepared for the British Gov- 
ernment ‘‘An Exposition of the Laws and Usages of War on Land 
for the Guidance of Officers of His Majesty’s Army,’’ which both 
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English courts and diplomats quoted and relied upon. By reason 
of his continental reputation he was of great value in supplementing 
the English views. At the end of the war he published three lectures 
on the League of Nations, which, with various other publications, he 
generously sent this writer, and was at work on a new volume of 
‘*Contributions to International Law and Diplomacy’’ up to his last 
illness. He was also preparing a new edition of his great treatise. 
It was intended to apply the lessons of the great war to the promotion 
of peace. He found the task overwhelming, and in July his health 
seriously declined. August and September were spent in Wales and 
he was thought improved though not well. The end came suddenly 
October 7th. 

He impressed his associates with his industry and learning and 
his marked powers of discrimination, and, beyond these, by a generous 
and untiring devotion to the cause of international law, sustained by 
patience and enthusiasm. He was helpful to all who came to him and 
his services were zealous and never perfunctory. His warm response 
to others commanded their enduring friendship in return. The 
Cambridge Review, to which I am indebted for much concerning 
Professor Oppenheim, thinks that he ‘‘became perhaps the greatest 
authority of his generation upon the law of nations.’’ Having regard 
to the breadth of his view and the comprehensive character of his 
great treatise, it seems difficult to name any contemporary writer for 
whom a higher rank can be claimed. 

Dr. Oppenheim was made an Associate of the Institute of Inter- 
national Law in 1908 and attained the honor of full membership in 
1911. He beeame an honorary member of the Real Academia de 
Jurisprudencia of Madrid in 1912, and a corresponding member of 
the American Institute of International Law in 1916. 

His exertions for his students and his helpfulness to all fellow 
scholars endeared him greatly to a wide and international circle. His 
death terminates a correspondence and interchange of publications 
which, for this writer, had always been an inspiration and delight. 
May those of us who are attached to the same great branch of knowl- 
edge emulate his noble and intellectual zeal, his hospitable and 
humane spirit, even if we cannot attain to learning of such ex- 
tended scope and varied comprehension as he brought to the service 
of us all. His mind, so richly stored with both continental and Anglo- 
American thought and precedents, was peculiarly equipped to be of 
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service at the present time, and his untimely loss must therefore be 

doubly deplored. The eminent publicist, Dr. A. Pearce Higgins, has 

been chosen to fill the chair at Cambridge vacated by his death. 
CHARLES NOBLE GREGORY. 


THE SOLUTION OF THE SPITSBERGEN QUESTION 


In the early part of the present year, representatives of the United 
States, Great Britain, Denmark, France, Italy, Japan, Norway, the 
Netherlands and Sweden signed at Paris a treaty relating to Spits- 
bergen. This action doubtless almost brought to a final solution cer- 
tain questions discussed by the Honorable Robert Lansing in this 
JOURNAL in the number for October, 1917, as ‘‘A Unique Interna- 
tional Problem.’’ 
tracting parties recognize the sovereignty of Norway over the archi- 
pelago of Spitsbergen, including Bear Island, which has for centuries 
been in the anomalous situation of being terra nullius. 

The Government of Norway being particularly interested in an 


Under the provisions of this agreement the con- 


early international understanding respecting the archipelago, and 
being of the opinion that the Peace Conference at Paris afforded an 
opportune occasion for dealing with this question, requested the Con- 
ference to consider it. Action was taken in accordance with the 
desire of the Norwegian Government on the initiative of the five 
Powers designated in the treaties of peace as the ‘‘Five Principal 
Allied and Associated Powers.’’ The complete success of such action 
was assured by the friendly codperation of certain interested neutral 
nations, namely, Denmark, the Netherlands and Sweden. These na- 
tions, which were not represented at the Peace Conference, were 
invited to offer suggestions. The fact that such suggestions as they 
saw fit to present were accepted doubtless in some measure accounts 
for the considerable length of a treaty which is concerned with com- 
paratively few important subjects. 

An attempt to solve the Spitsbergen question was made in the 
year 1914 at an international conference at Christiania, called by 
the Government of Norway, which was attended by representatives 
of Germany, the United States, Denmark, France, Great Britain, 
Norway, the Netherlands, Russia and Sweden. The conference in its 
endeavor to frame an administration for the archipelago, to preserve 
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order and to define the relative rights of persons therein resident, 
proceeded on the understanding, which had been accepted by the 
countries represented, that the islands should remain terra nullius. 
A basis for the establishment of such an administration would have 
been found in the authority which nations are conceded to have over 
their nationals wherever they may be. And the affairs of the neces- 
sary governmental machinery would have been conducted by the 
several governments acting in concert through joint agencies. 

The treaty which the conference attempted to draft, and which 
it as a matter of fact almost completed, embraced a comprehensive 
scheme of civil and criminal jurisprudence; and provision was made 
for a recognition of the rights of persons who had asserted claims 
to lands in the islands and for the adjustment of differences growing 
out of conflicting claims to the same territory. Underlying this 
unique scheme of government were many finely spun theories—some 
of them doubtless a bit too fine. Its practical operation would prob- 
ably have been fraught with many difficulties. And it is obviously 
fortunate that a more practicable solution has been found. 

The Government of the United States, having no political interest 
in the archipelago, participated in the conference solely with a view 
to the protection of rather extensive American mining interests 
therein. It was interested in bringing about international recognition 
of the inviolability of private rights in the islands and in securing 
the establishment of an administration thereover under which such 
rights would be safeguarded. 

The commission which framed the treaty recently signed at Paris 
discarded previously considered schemes of an international adminis- 
tration or of a mandatory government. Political considerations af- 
fecting this relatively unimportant territory which had previously 
necessitated the consideration of somewhat fantastic plans did not 
stand in the way of a practical solution of the question which has 
frequently in the past been the cause of international complications. 
It was deenved unnecessary to take into account ancient claims of 
certain governments which had never been perfected and accorded 
international recognition. An understanding was readily reached 
among interested nations to recognize the sovereignty of Norway in 
view of the interests of that country in Spitsbergen, its proximity 
to the archipelago and the desirability of an early definitive solution. 

Former proposals with regard to an international administration 
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having been discarded, it was of course proper that the incorporation 
into the treaty of stipulations which would in effect result in a limited 
sovereignty being vested in Norway should be avoided. And certain 
provisions in the treaty which define the rights of nationals of the con- 
tracting parties in the islands are apparently not at variance with 
that idea. These provisions may be said to fall into two general 
classes. 

Following the first article of the treaty in which the contracting 
parties recognize the full sovereignty of Norway over the archipelago, 
there is a series of provisions which may be said to be in the nature 
of such as are found in the so-called treaties of commerce and navi- 
gation, securing to nationals of contracting parties equality in matters 
relating to commerce and industry. 

An annex to the treaty contains provisions in respect of rights 
acquired in the islands prior to the signing of the treaty. These 
provisions embody a definitive recognition of private rights and an 
equitable and efficient procedure for the adjustment of conflicting 
claims to lands in the archipelago. 

Claims that do not conflict will be passed upon in the first instance 
by a single ‘‘Commissioner.’’ The Norwegian Government undertakes 
to confer a title on persons whose claims shall be recognized by the 
Commissioner. When undisputed claims shall have been disposed of, 
the more difficult question of conflicting claims will be taken up by 
this Commissioner acting in conjunction with other Commissioners 
designated by interested governments, that is, governments whose 
nationals have claims to land in the archipelago. The Norwegian 
Government will confer title on persons whose claims shall be recog- 
nized by the tribunal of commissioners. 

In this annex to the treaty is found an interesting and important 
precedent. Of course, it cannot be regarded as a precedent of im- 
portance in its possible future application to private rights in lands 
having the status of terra nullius. But it is important to the persons 
who have been the pioneers in the development of the natural re- 
sources of Spitsbergen. The provisions of the annex properly accord 
international recognition to rights which have heretofore been legally 
undefined, since, of course, claimants to land in a terra nullius could 
have no title under municipal laws where such laws did not exist, 
and since such rights were evidently not defined by any generally 
recognized principle of international law. Norway as the future 
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sovereign authority in the archipelago, is obligated to give effect by 
appropriate municipal enactment to such international recognition 
of private rights. 

The treaty contains provisions to enable non-signatory Powers to 
give adherence thereto, and provisions for the protection of the inter- 
ests of Russian nationals until the recognition by the contracting 
parties of a Russian Government permits Russia to adhere to the 


treaty. 
Frep K. NIZLSEN, 


SELF-DETERMINATION IN CENTRAL EUROPE 


The ‘‘right of self-determination’’ has never been clearly defined, 
nor have rules been formulated for the practical application of this 
fundamental principle of international law and order. 

It is true that there was a qualification of this right in President 
Wilson’s statement ‘‘that all well-defined national aspirations shall 
be accorded the utmost satisfaction that can be accorded them without 
introducing new or perpetuating old elements of discord and an- 
tagonism that would be likely in time to break the peace of Europe 
and consequently of the world.’’ Unfortunately, there is room for 
controversy as to what constitutes ‘‘ well-defined nationai aspirations,’’ 
and as to just what ‘‘elements’’ may create or perpetuate ‘‘discord 
and antagonism.’’ Each claimant for recognition naturally believes 
his aspirations are well defined, and resents the idea that anybody 
else should exercise for him his own right of self-determination. 
Among these ‘‘nations crowding to be born’’ are Egypt, Arabia, 
Syria, Armenia, Azerbaijan, Kurdistan, Ukrainia, Latvia and 
Esthonia. 

As a matter of fact, infelicitous experimentations in self-deter- 
mination by the Peace Conference have revealed some of the serious 
limitations to this principle. First of all, it is plain, as set forth in 
the Covenant of the League of Nations, that there are backward 
peoples in so primitive a stage of development as to render them as 
incapable of national existence as a child is incapable of legal or 
moral responsibility. The status of such peoples—whether they shall 
be governed absolutely or be conceded some degree of self-government 
—cannot be determined by themselves. 

Secondly, there is a logical limitation on the right of a minority 
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to assert selfishly a right of self-determination in opposition to larger 
and possibly more vital interests. The Civil War was fought to deny 
the right of self-determination on the part of the Confederacy as 
against the necessity of preserving the Union for the welfare of all. 
The nationalistic claims of a small municipality like Fiume cannot 
possibly be permitted to stand in the way of the immensely more 
important interests of the great hinterland that is directly dependent 
on this port. 

Thirdly, in the case of conflicting interests, the economic interest 
in particular, it is most difficult either to determine all the factors 
involved, or to present them so clearly and simply as to permit the 
peoples immediately concerned to vote intelligently on the momentous 
issues which may be at stake. There are states which have grown 
up out of so-called historic wrongs, and have acquired so definite 
a national unity as to render dismemberment quite unreasonable. 
States are not mere agglomerations of peoples and appurtenant terri- 
tories; they are living, political organisms, possessing alimentary and 
circulatory systems, with nerves and essential vital organs. 

Fourthly, if a plebiscite is to be had, it is not at all easy to find a 
proper territorial basis without danger of a political gerrymander 
that may work grave injustice. If a race is in a minority, how shall 
it be permitted to vote? As a separate unit? Or in districts where 
it begins to assert a bare majority? Or in districts where it enjoys a 
marked predominance? Shall such a vote be determinative, or merely 
a courteous consultation? Answers to these questions are most diffi- 
cult. One becomes aware of the fact that in some instances it is quite 
impossible to disentangle races, and realizes that the proposal of 
theorists to redraw political frontiers in accordance with a color 
scheme based on the alleged ethnic distribution of peoples is as 
dangerous as it is fantastic. 

Fifthly, in any attempt to satisfy ‘‘the well-defined national aspir- 


ations’’ of a given people—say of the Roumanians in Transylvania— 


it is obvious that a considerable racial minority must always be left 
united with another race. The question then becomes an embarrass- 
ing one: whether it is more just to leave Hungarians and Saxons 
under Roumanian rule, or Roumanians under the domination of 
Magyars and Saxons. The answer, naturally, cannot be left with 
safety solely to the peoples concerned, especially when they are 
artificially stimulated to a consciousness of grievances and race an- 
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tagonisms. There must be a consultation of neighbors and disinter- 
ested friends to act as a compositeur aimable. 

In view of these limitations on the right of self-determination, it 
is clear that where independence is not feasible, the best that can be 
conceded is a large measure of local autonomy, together with adequate 
guarantees for freedom of communication with neighboring peoples 
with whom may exist cultural or economic affiliations. In fact, it is 
becoming increasingly evident that national independence itself is a 
poor thing unless coupled with guarantees of freedom of intercourse. 
Access must be had to raw products, special markets, and to con- 
venient outlets such, for example, as Danzig for the Poles, Hamburg 
for the Czechs, and Fiume for both the Jugo-Slavs and the Hun- 
garians. In our preoccupation concerning nationalistic claims, we 
have unfortunately ignored the economic foundations of a durable 
peace. 

The tasks of the Peace Conference was admittedly Titanic. With 
the sincere intention of meting out that ‘‘impartial justice’’ that 
involves ‘‘no discrimination between those to whom we wish to be 
just and those to whom we do not wish to be just,’’ it was impossible 
to satisfy the high hopes of those idealists who have believed that 
the time had arrived for the organization of international society on 
a sound and permanent basis. And it is naturally hard for such 
persons to recognize even the possibility that the Peace Conference 
could fail to achieve a ‘‘peace of healing,’’ a ‘‘peace of justice.’’ 

In the case of Austria-Hungary, not only is it evident that the 
Peace Conference failed to define the right of self-determination, 
or to provide rules for its practical application, but, worse still, it is 
evident that there was no united purpose to mete out ‘‘a justice that 
knows no standard but the equal rights of the several peoples con- 
cerned.’’ The dominant motives of the Peace Conference would seem 
to have been: first, to gratify faithful allies; secondly, to show sever- 
ity to the conquered foe; and, thirdly, to establish a new balance of 
power. 

The main features of the peace settlement in Central Europe are 
as follows: The Czechs, the loyal and valiant allies of the ‘‘ Allied 
and Associated Powers,’’ have been given three million people of 
German stock who are violently opposed to this union. They have 
also taken into partnership their Slavic cousins, the Slovaks, along 
with rich territory essential to Hungary, though it is by no means 
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established that these cousins have desired complete incorporation 
with the Czechs. The Russenes—those half-million ‘‘ Little Russians’’ 
on the Hungarian side of the Carpathians—have been allocated to 
the Czechs, though their economic interests would more naturally 
cause them to gravitate toward the Magyars. And Czecho-Slovakia 
has also been given a frontage on the Danube in the Hungarian city 
of Pressburg, and the Grosser Schutz Insel, inhabited by a vast 
majority of Magyars. Nor does the young Republic of Czecho- 
Slovakia begin its career auspiciously with its neighbor Poland, both 
of whom have a bone of contention in Teschen and upper Silesia 

In the case of the new Austrian Republic, not only have the three 
million people of German stock already referred to been denied union 
with their brothers in Austria, but all Austrians have been expressly 
denied the right to unite with all other Germans, except by the 
formal permission of the League of Nations! Furthermore, the Ger- 
man Tyrol south of the Brenner Pass—that playground and historic 
homeland so full of tender sentiment for all Austrians—has been 
given to Italy. It is true that a small section of West-Hungary in- 
habited by a few German-speaking peoples has been assigned to 
Austria, but this may prove a doubtful gain if it should acerbate 
relations with Hungary. As constituted by the Treaty of St. Ger- 
main, Austria is so reduced in population and economic resources, 
so hopeless of a national future, that she now remains a proud 
beggar requiring both food and justice. Her situation is nothing 
short of tragic. 

And the situation of Hungary is even more tragic. Its losses to 
the Czechs, the Roumanians, and the Serbs mean, first of all, that 
several million Magyars—possibly six millions—and other peoples of 
German stock, have passed under the yoke of foreign rule; and, 
secondly, that Hungary is so despoiled of varied resources, including 
coal, iron, oil, and forests, as to be practically incapable of an inde- 
pendent national existence. Possessing a well-defined historic unity, 
despite its racial divergencies, and blessed with a splendid economic 
life, Hungary now finds itself so dismembered and mutilated as to 
be quite unable to function properly as a living, political organism. 

The Viennese have a saying that ‘‘The East begins at the River 
Leitha.’’ The Peace Conference, however, by its decisions has brought 
the Balkans to the Rhine. A new Macedonia has been created in 
Central Europe, with racial antagonisms and grievances that render 
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peace impossible. Furthermore, by failing to extend a generous hand 
to the struggling young democracies of both Austria and Hungary, 
the Peace Conference has encouraged internal political disintegration 
as well as external. Hungary was driven into the hands of the 
Bolshevists and then back to the monarchists, while Austria under 
Socialist rule has had a desperate time avoiding a similar fate. 

A situation has been brought about of an unsound and unreal 
character which ignores the fundamental fact that no peace is of any 
avail which is not based on the frank and friendly realization of the 
mutual interests and needs of the peoples immediately concerned. 
They alone are competent to settle among themselves complicated 
questions of neighborhood interest. 

This facet was realized by some men of vision at the Peace Con- 
ference, notably General Smuts, who urged that before final decisions 
were reached concerning Central Europe, representatives of all the 
former portions of the old Austro-Hungarian Empire should be sum- 
moned together to determine their mutual interests and needs. Ex- 
cept by the recognition of the Czecho-Slovaks as deserving allies, the 
Peace Conference ignored the wishes and the vital interests of the 
peoples of Central Europe. 

The attitude of many that the League of Nations must be en- 
trusted with the duty of rectifying the mistakes of the Peace Con- 
ference would seem either Quixotic or the counsel of desperation. 
To establish a definite status quo by treaty under solemn guarantees, 
and at the same time seek to revise such a settlement, would seem 
utterly incongruous and preposterous. To saddle the League of 
Nations with any responsibility for the lamentable situation in Cen- 
tral Europe would be a burden beyond its power to bear. 

The only hope in such an apparently hopeless condition of affairs 
lies in the inexorable necessity which must compel the peoples of 
the old Austro-Hungarian Empire sooner or later to disregard all 
artificial and arbitrary arrangements, and to establish a genuine 
modus vivendi based on the recognition of their mutual needs and 
aspirations. Some sort of a confederacy of the peoples already drawn 
together by the Danube would seem to be a logical necessity. 

Freedom, prosperity and happiness are to be found only in 
common consent, not in coercion. In self-determination of this char- 
acter will be found the peace of the whole world, as well as of 
Central Europe. MarsHALL 
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March, 1919. 
S-April 24. Jamaica—Panama. Parcel post convention signed. 
P. A. U., 49: 596. 
31 Ecuapor—Japan. Exchange of ratifications of the treaty of 
friendship, commerce and navigation. P. A. U., 49: 597. 


June, 1919. 

9 CoLompia—Ecuapor. Boundary treaty signed. P. A. U., 49: 349. 

20 Sparn—UnirTep Kinepom. Treaty respecting extradition between 
certain British protected states in the Malay Peninsula and 
Spain, signed at Madrid, June 20, 1919. Ratified Nov. 
22,1919. G. B. Treaty Series, 1919, No. 16. 

23 Paracuay—SpaIN. Extradition treaty concluded in Asuncion. 
P. A. U., 49: 728. 

24 Spars—Ecvapor. Extradition treaty signed. P. A. U., 49: 349. 


July, 1919. 
2 Brazi.—Urvucuay. Boundary treaty signed. P. A. U., 49: 349. 
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29 Iraty—UnirTep Srates. Convention extending for another period 
of five years the arbitration convention of March 28, 1908, 
ratified by the President. P. A. U., 49: 473. 


August, 1919. 

9 Great Brirain—Persia. Agreements signed at Tehran relative 
to customs-tariff, loans and indemnity. Cmd., Persia No. 1 
(1919). 

11—-November 22. Great Britain. Edward, Prince of Wales, 
visited Canada and the United States. Cur. Hist., 11 (Pt. 
1): 433. 


August, 1919. 

11 Urvguay—Unirep States. Commercial travelers’ convention 
proclaimed. U.S. Treaty Series, No. 640. 

25 NeTHERLANDS—UNnitep States. Arbitration agreement extend- 
ing the duration of the convention of May 2, 1908, proclaimed. 
U. S. Treaty Series, No. 641. 

27 Brazi.—Urvuauay. Government authorized municipal authori- 
ties to carry out the agreement signed May 1, 1918, regarding 
navigation of the River Jaguarao. P. A. U., 49: 596. 

27 GuaTeEMALA—UNITeEp States. Commercial travelers’ convention 
proclaimed. U.S. Treaty Series, No. 642. 


September, 1919. 

2 Austria. Supreme Council replies to Austrian request for modi- 
fication of economic terms. Times, September 3, 1919. 

2 New ZeEauanp. Peace treaty ratified by both houses. Times, 
Sept. 3, Oct. 11, 1919. 

2 Sram ratified the peace treaty. N. Y. Times, Jan. 4, 1920. 

2 Great Brrrarn—Unitep States. Treaty for protection of salmon 
of Fraser River system signed at Washington. Cong. Rec., 
Jan. 17, 1920. 


Sept. 3—Jan. 10, 1920. GrerMANyY. Note on sinking of German ships 
at Scapa Flow June 22, 1919, sent to Supreme Council. Pre- 
vious note from Germany was received on June 28, in answer 
to note from Supreme Council dated June 24, 1919. On 
Nov. 6, the Supreme Council sent a protocol to Germany and 
on Nov. 22, a further note. On Nov. 24, Germany replied and 
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on Nov. 27, Baron von Lersner offered in a memorandum to 
submit the question to arbitration. On Dee. 1, there was a 
verbal communication by von Lersner. On Dec. 8, the Supreme 
Council sent an ultimatum to Germany, with draft copy of a 
treaty and protocol. On Dee. 30, Baron von Lersner announced 
that Germany would sign the treaty and protocol and would 
exchange ratifications of the German peace treaty on Jan. 6, 
1920. Ratifications were exchanged Jan. 10, 1920. Times, 
Nov. 8, Dee. 24, 1919; N. Y. Tribune, Dee. 24, 1919; N. Y. 
Times, Dec. 27, 1919; N. Y. Sun, Dee. 31, 1919. 

CANADA. Parliament ratified Peace Treaty. Times, Oct. 
11, 1919. 


RouMANIA. The Supreme Council sent note to Roumania relative 


to signing the Austrian peace treaty, the minorities treaty and 
the evacuation of Hungary. On Sept. 24, Roumania replied as 
to evacuation of Budapest. N. Y. Times, Sept. 25, 1919. 
Further notes sent by Council Oct. 12, Nov. 3 and 7. On 
Nov. 11, Roumania issued a proclamation announcing the evac- 
uation of Budapest, occupied since August 3. The evacuation 
was carried out on Nov. 13. On Dee. 3, the Supreme Council 
sent an ultimatum to Roumania, expiring on Dee. 8. On 
Dee. 9, Roumania signed the peace treaty with Austria and 
with Bulgaria, as well as the general treaty guaranteeing the 
rights of minorities. Times, Nov. 12, 14, 1919; N. Y. World, 
Nov. 27, 1919; N. Y. Times, Dec. 10, 11, 1919. 


ARMS AND AMMUNITION. Convention and protocol between Allied 


Governments for control of trade in arms and ammunition 
signed at Saint-Germain-en-Laye. G. B. Treaty Series, 1919, 
No. 12. 


Austria. Austrian delegates signed peace treaty. Times, Sept. 


11, 1919. Text: Supplement to this JourNAL, p. 1. 


10 Avustrria-HuncGary. Agreement between Allied and Associated 


Powers with regard to cost of liberation of the territories of 
the former Austro-Hungarian Monarchy, signed at Saint-Ger- 
main-en-Laye. G. B. Treaty Series, 1919, No. 14. 


10 Botrvia—Braziu. Brazilian Congress approved the treaty of ex- 


tradition concluded June 3, 1919. P. A. U., 49: 596. 
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Conco Act. Convention revising the General Act of Berlin, 1885, 
and the General Act and Declaration of Brussels, 1890, signed 
at Saint-Germain-en-Laye. G. B. Treaty Series, 1919, No. 18. 

CzECHO-SLOVAKIA—ALLIED GOVERNMENTS. Treaty defining boun- 
daries of Czecho-Slovakia signed at Saint-Germain-en-Laye. 
G. B. Treaty Series, 1919, No. 30. 

IraLIAN REPARATION PAYMENTS. Agreement between Allied and 
Associated Powers regarding, signed at Saint-Germain-en-Laye. 
G. B. Treaty Series, 1919, No. 15. 

Liquor Trarric. Convention regulating importation of liquors 
into Africa, signed at Saint-Germain-en-Laye. G. B. Treaty 
Series, 1919, No. 19. 

Sers-Croat-SLOVENE State. Treaty with principal Allied and 
Associated Powers signed at Saint-Germain-en-Laye. G. B. 
Treaty Series, 1919, No. 17. 


10-12 Sourn Arrica. Parliament ratified peace treaty. Times, 


Oct. 11, 1919. 


13—Dec. 30. Fiume. Capt. Gabriele D’Annunzio entered Fiume at 


15 


16- 


16 


head of several thousand Italian irregular soldiers and assumed 
control of the Port. Sept. 22, he announced a state of war 
with Jugoslavia. On Oct. 18, it was announced that Peace 
Conference would allow Italy and Jugoslavia to settle Fiume 
question. Nov. 24, United States rejected Fiume concessions to 
Italy. N. Y. Times, Oct. 1 and Nov. 25, 1919. 

IceLAND. Danish legation at Berne notified the Swiss Govern- 
ment of the adhesion of Iceland to certain acts of the postal 
convention of May 26, 1906. J. O., Jan. 8, 1920. 


24. Curtna. Presidential mandate issued declaring war with Ger- 


many at an end. Times, Sept. 20, 25, 1919. 

Syria. Announced that an agreement had been reached by 
France and Great Britain relative to Syria. Text: Cur. Hist., 
11 (Pt. 1): 339. Le Temps, Sept. 16, 1919. 


19-Oct. 2. Ausrrauia. Parliament ratified peace treaty. Times, 


19 


19 


Oct. 11, 1919. 

BuveariA. Draft peace treaty handed Bulgarian delegates in 
Paris. Text: Times, Sept. 20, 1919. Nov. 27, Bulgaria signed 
the treaty. Times, Nov. 28, 1919. 

BELGIUM—SWITZERLAND. Commercial agreement signed. Times, 
Sept. 12, 1919. 
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Uruauay. Peace treaty with Germany and its annexed protocol 
approved. P. A. U., Jan., 1920. 

Spain—Perv. Spain recognized the government of President 
Leguia as de facto government of Peru. Times, Sept. 22, 1919. 

GERMANY. German representatives signed at Versailles the 
protocol annulling provisions of German Constitution in op- 
position to the terms of the peace treaty, particularly par. 2 
of Art. 61 which provided for Austrian representation in the 
German Parliament. Temps, Sept. 24, 1919. 

BESSARABIA—ROuUMANIA. Bessarabia sent to President Wilson 
an appeal for relief from methods employed by Roumania to 
obtain permanent possession of Bessarabia. Text: Cur. Hist., 
11 (Pt. 1): 293. 

SPITZBERGEN. Supreme Council announces Spitzbergen is awarded 
to Norway. N. Y. Tribune, Sept. 26, 1919. See also this 
JOURNAL, p. 232. 

LuxEMBURG. Plebiscite on economic and political future retains 
present dynasty and favors economic alliance with France 
instead of Belgium. Times, Sept. 30, 1919. 

FranNce—ItTaty. Labor Treaty signed providing that the work- 
ers of either country, when employed in the other, shall be on 
the same footing as nationals with respect to labor conditions 
and shall enjoy the same benefits with reference to relief and 
social insurance. Text: Mo. Labor R., February, 1920. 

Iraty—Greece. Announced that railway convention had been 
signed providing for railway communication between Rome 
and Athens with a ferry from Otranto to Valova. Times, 
Oct. 1, 1919. 


October, 1919. 


1 


PoLAND—GERMANY. Treaty signed, providing among other 
things, amnesty for political offences and the liberation of 
prisoners of war. Since the peace treaty, this is the first state 
treaty concluded by either the German or Polish Republics. 
Prof. Hans Delbruck was appointed German commissioner for 
the execution and interpretation of the treaty. Times, Oct. 3, 
6, 1919. Ratified on Oct. 23. Reichs G., 1919, No. 205. 
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1-Nov. 1. Beterum. King Albert and Queen Elizabeth landed in 
New York on Oct. 1. After touring the United States they 

sailed for home, Nov. 1, 1919. N. Y. Times, Oct. 2, Nov. 2, 
1919. 

2 GuATEMALA. Peace treaty ratified by legislature. N. Y. Times, 
Oct. 4, 1919. P. A. U., Jan., 1920. 

2 Uwntrep States. Senate rejected Fall amendment which would 
have eliminated the United States from commissions to be 
created by the peace treaty. Cong. Rec., Oct. 2,1919. 6673. 

3 Belgium breaks off diplomatic relations 
and recalls her minister—because of the recent vote of the peo- 
ple for financial alliance with France instead of Belgium. 
N. Y. Times, Oct. 4, 1919. 

3 Hairi—Unirep States. Protocol for establishment of a claims 
commission signed. U. 8. Treaty Series, No. 643. 

5 Germany. President of German Republic ratified the additional 
protocol to the revised Berne convention for the protection 
of literary and artistic works of Nov. 13, 1908. B. Inst. Interm. 
Int., Jan., 1920, 2: 154. 

7 Dearnu or Pror. Lassa Francis LAWRENCE OPPENHEIM, Whewell 
professor of international law at Cambridge since 1908. Born 
in Germany March 30, 1858, he became a naturalized English- 
man in 1900. His best known work is International Law, of 
which a second edition was published in 1912. Times, Oct. 
9, 1919. 

7-8 INTERPARLIAMENTARY Union. Council, composed of two dele- 
gates of each of the national groups, met at Geneva, under 
presidency of Lord Weardale. This was the first meeting since 
1914. Procés-verbaux du Conseil interparlementaire, X. 

7 Ivraty. King of Italy by royal deeree ratified German and Aus- 
trian peace treaties. To make the treaty operative it must 
be approved by Parliament. Times, Oct. 8, 1919. 

8 CzrcHuo-SLtovakia. Swiss Federal Council notified French Gov- 
ernment of the adhesion of Czecho-Slovakia to several con- 
ventions. J. O., Oct. 8, 1919. 

10 Great Briraryx. The King signed the peace treaty, the protocol, 
the agreement concerning the Rhine provinces and the treaty 
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with Poland. New Zealand ratified peace treaty Sept. 2; Can- 
ada, Sept. 4 and 11; South Africa, Sept. 10 and 12; Australia, 
Sept. 19 and Oct. 2. Times, Oct. 11, 1919. 

11 France. Decree issued declaring war at end. J. O., Oct. 13, 1919. 

13. ARGENTINA—CHILE. Police and frontier convention concluded 
in Buenos Aires. P. A. U., Jan. 1920, p. 101. 

CHILE—ARGENTINE Agreement announced for proper 
police supervision of international boundary. Times, Oct. 17; 
N.Y. Times, Oct. 15, 1919. P. A. U. (Spanish ed.), 50: 63. 

13. CHiteE—Mexico. Mexican Senate approved convention regarding 
interchange of diplomatic pouches, concluded May 16, 1919. 
P. A. U., &: 596. 

15 Iraty—UnitTep States. Agreement extending the duration of 
the arbitration convention of March 28, 1908, proclaimed. 
U. S. Treaty Series, No. 645. 

15 Spain—UnirTep States. Agreement extending the duration of 
the arbitration convention of April 20, 1908, proclaimed. 
U. S. Treaty Series, No. 644. 

15-17 Mexico—VENEZUELA. Agreement concluded in regard to 
diplomatie pouches. P. A. U., Jan., 1920. 

16-17 Unirep States. The Shantung amendment and Fall amend- 
ments to peace treaty defeated in United States Senate. Cong. 
Rec., Oct. 16, 17, 1919. 

17 Austria. Austrian Assembly voted to ratify peace treaty of St. 
Germain. VV. Y. Times, Oct. 18, 19, 1919; Times, Oct. 20, 1919. 

17 Brazi.—UnitTep States. Postal money order convention signed. 
P. A. U., 49: 596. 

18 Brazi.—Unirep States. Postal money order convention signed. 
N. Y. Times, Oct. 19, 1919. 

19 Mexico—Unitep States. William O. Jenkins, American Con- 
sular Agent at Pueblo, Mexico, was kidnapped and ransom de- 
manded. Oct. 26, his release was accomplished by a cash pay- 
ment, but later he was twice arrested, charged with having 
conspired in the kidnapping. On Dec. 4, he was set free on bail. 
Texts of notes exchanged: Cur. Hist., 11 (Pt. 1): 410; N. Y. 
Sun, Nov. 28, 1919; U. S. Bulletin, Dec. 8, 1919; N. Y. Times, 
Dee. 1, 6, 19, 1919. 

19 New ZeaLtanp. House of Representatives passed bill accepting 
mandate for Samoa. N. Y. Times, Oct. 20, 1919. 
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20 Paraguay—Uwnitep Srates. Convention for development of com- 
merce and to increase exchange of commodities by facilitating 
work of traveling salesmen, signed. Cong. Rec., Jan. 31, 1920. 

21 GrermMany—Ho.uanp. The Supreme Council addressed a demand 
to Germany to surrender five merchant ships improperly sold 
to Holland, which under the armistice convention of Treves, 
signed Jan. 25, 1919, should have been delivered to the Al- 
lies. Text: Times, Oct. 23, 1919. Germany replied Nov. 3, 
Text: Times, Nov. 5, 1919. Nov. 4, The Supreme Council ad- 
vised Holland that it would not recognize the Dutch ownership 
of German ships purchased after outbreak of war. Times, 
Nov. 4, 1919. 

21 ParaGuay—Japan. Trade agreement signed. N. Y. Times, Oct. 
22, 1919. 

22 Austria. National Assembly adopts title ‘‘Republic of Austria.”’ 
N. Y. Times, Oct. 23, 1919. 

22-24 INTERNATIONAL TRADE CONFERENCE held in Atlantie City, 
N. J. N. Y. Times, Oct. 20, 30, 1919. 

23 PoLanp—GerRMANY. Economic treaty signed. Summary: Times, 
Oct. 24, Nov. 3, 1919. 

24 Buuearia. Bulgarian reply to note relative to treaty provisions. 
Times, Oct. 25, 1919. Cur. Hist., 11 (Pt. 1) : 398. 

25 Austria. President of Austria signs peace treaty of St. Ger- 
main. Times, Oct. 26, 1919. 

28-Nov. 6. INTERNATIONAL CONGRESS OF WORKING WoMEN. The first 
congress held in Washington, D. C., with 31 delegates from 13 
countries. Mo. Labor R., Dee., 1919. 

29-Nov. 29. INTERNATIONAL LABOR CONFERENCE, provided for in 
labor section of peace treaty held in Washington. Proceedings 
and draft convention adopted by the conference: Mo. Labor R., 
Jan.-Feb., 1920. 

29 PoLANp—Letvia. Premier Paderewski recognized the Lettonian 
Government. N. Y. Times, Oct. 30, 1919. 

29 Unrrep States. Senate rejected three amendments calculated to 
equalize British votes at League Assembly. Cong. Rec., Oct. 
29, 1919. 

29. Repusuic. Announced that the Vati- 
ean had recognized Czecho-Slovak Republic. Times, Oct. 30, 
Nov. 1, 1919. 
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30 Moncotia—Curna. Outer Mongolia applied to China to be again 
annexed to that government. N. Y. Times, Oct. 31, 1919; 
Times, Nov. 10, 1919. Outer Mongolia was tributary to China 
from 1691 A.D. to 1915. By a tripartite agreement between 
Mongolia, Russia and China, signed June 7, 1915, Mongolia 
became an independent state. See this JouRNAL, 10: 798-808 ; 
Supplement to this JouRNAL, 10: 230-257. 

30 Japan. Peace treaty with Germany ratified by Japan. WN. Y. 
Times, Oct. 31, 1919. 


November, 1919. 

4 Cute. Announces adhesion to the League of Nations. WN. Y. 
Times, Nov. 5, 1919. 

4 Great Brirarn—CuiLe. Arbitration treaty ratified. London 
Ga., Nov. 4, 1919. 

7 Paraguay—Unitep States. Convention for establishment of an 
international gold clearance fund between the United States 
and Paraguay, signed at Asuncion. P. A. U. (Spanish ed.), 
Feb., 1920. 

7 Swepen—Repusiic or Austria. Sweden recognized the re- 
publie of Austria. Times, Nov. 8, 1919. 

9 CzecHo-SLovAK RepusLic. Announced that Czecho-Slovak Na- 
tional Assembly had adopted the German and Austrian treaties. 
Treaties countersigned by President Masaryk. Times, Nov. 
10, 13, 1919. 

10 Cure. Adhered to German peace treaty. Times, Nov. 11, 1919. 

11 Brazit. Chamber of Deputies ratified peace treaty. Cur. Hist., 
11 (Pt. 1): 389. 

11 Great Britatn—Betoium. Agreement signed continuing in 
force the agreement of April 15, 1919, relative to military penal 
jurisdiction. Times, Nov. 12, 1919. 

11 Roumanta—Hunaary. Roumania issued proclamation announc- 
ing evacuation of Budapest, all troops to be out of city on 
Nov. 13. Times, Nov. 12, 1919. 

12 Cotomspia. Announced Congress of Colombia had passed a bill 
accepting the League of Nations and the same had been signed 
by the President. Times, Nov. 13, 1919. 

14 Paracuay—Unitep States. Convention signed for the regula- 
tion of exchange. N. Y. Times, Nov. 15, 1919. 
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Bouivia. Ratified peace treaty. Advocate of Peace, 88: 339. 

BeLaiuMm—Ho.uanp. Semi-officially announced that an agree- 
ment had been reached on question of the Scheldt, under which 
a commission would be appointed to consist of three Dutch and 
three Belgian members. In event of differences, each nation 
will appoint an arbitrator and the League of Nations as chief 
arbitrator who will have casting vote. Times, Nov. 18, 1919. 

Paracuay. The Senate approves adhesion to the League of Na- 
tions. Times, Nov. 18, 1919. 

Peru. Peru ratified peace treaty with Germany. Times, Nov. 
20, 1919. P. A. U., Feb., 1920. 

SWITZERLAND. Federal Parliament voted in favor of Switzerland 
joining the League of Nations. Times, Nov. 20, 1919. 

Unitep States. The Senate refused to consent to German peace 
treaty in original form, or with Lodge reservations. Cong. 
Rec., Nov. 19, 1919. 

Great Britain—F Rance. Great Britain ratified treaty of June 
28, 1919, with France, providing for assistance in case of Ger- 
man aggression. London Ga., Nov. 21, 1919. 

PoLtanp. Supreme Council granted Poland a mandate over East- 
ern Galicia for 25 years. N. Y. Times, Nov. 22, 1919. 

ARMENIA—AZERBAIJAN. Agreement signed to cease hostilities 
and settle all controversies by peaceful agreements. Times, 
Jan. 8, 1919; Temps, Jan. 10, 1920. 

VaticaN—Repusuic or Austria. Announced the Vatican had 
officially recognized the Republic of Austria. Times, Nov. 
25, 1919. 

ARGENTINE RepuBLic—Spain. Treaty signed relative to indem- 
nity for victims of labor accidents. P. A. U., Feb., 1920. 

Buuearia. Peace treaty signed at Neuilly. N. Y. Times, Nov. 
28,1919. Nation (N. Y.), 109: 702; Cur. Hist., 11 (Pt. 2) : 259. 

BreLGiuM—GerRMANY. Agreement signed relative to Belgian re- 
imbursement. Wash. Post, Nov. 29, 1919. 

LetviA—GERMANY. Lettish Government withdrew its represen- 
tative at Berlin and declared war on Germany. WN. Y. Herald, 
Nov. 29, 1919. 

GreRMANY—LITHUANIA. Armistice signed for immediate evacua- 
tion of Lithuania by Germany. N. Y. Times, Dee. 1, 1919. 
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December, 1919. 


1-3 


9 


10 


17 


31 


Pan-AMERICAN WoOMEN’s Conaress. First congress held at 
San Antonio, Tex., Dee. 1-3, 1919. P. A. U., Feb., 1920, 
50: 195-196. 

CzEecHo-SLovaKIA. Constitution promulgated. Cur. Hist., 11 
(Pt. 2) : 437. 

GUATEMALA—UNITED States. International gold clearance fund 
convention signed. International High Commission. 

J UGOSLAVIA—AUSTRIA—BULGARIA.. Jugoslavia signed the peace 
treaties with Austria and Bulgaria. N. Y. Times, Dee. 6, 1919. 

Curna—Japan. China demanded reparation for recent Japanese 
acts at Fu-Chow. WN. Y. Times, Dec. 4, 1919. 

RouMANIA. Peace treaties signed with Bulgaria and Austria, and 
treaty relative to rights of minorities signed with the Allied 
and Associated Powers. N. Y. Times, Dee. 11, 1919. See also 
Sept. 3, 1919, ante. Cur. Hist., 11 (Pt. 2):10, 531. 

PaNaAMA—UNITED States. Commercial travelers’ convention 
proclaimed. U.S. Treaty Series, No. 646. 

Austria. Supreme Council note putting ban on separatist activ- 
ities of several of the Austrian provinces was handed to Dr. 
Karl Renner. Text: Cur. Hist., 11 (Pt. 2): 268. 

Austria. Supreme Council voted a loan of $70,000,000 to Aus- 
tria. Cur. Hist., 11 (Pt. 2): 267. 

Cusa. The Cuban Senate approved the treaty of peace with 
Germany. N. Y. Times, Dec. 19, 1919. 

Ho.tuanp. Announced that U. S. will not join Allies in demand 
on Holland for extradition of ex-Kaiser. Wash. Post, Dec. 
23, 1919. 

IRELAND. Government measure for Irish home rule introduced. 
Cur. Hist., 11 (Pt. 2) : 206. 

F'RANCE—LITHUANIA. Announced France had recognized the in- 
dependence of Lithuania. N. Y. Times, Dec. 27, 1919. 

JAPAN. Ratified peace treaty. N. Y. Times, Jan. 4. 1920. 

RouMANIA. Parliament of Roumania ratified decrees for the 
union of Bessarabia, Bukowina, and Transylvania, including 
Muramuresh, Crish and the Banat, with the old Rumanian 
kingdom. Times, Jan. 9, 1920. 

Ecuapor—UnitTep States. Commercial travelers’ convention 
signed in Washington. P. A. U., Feb., 1920. 
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31 EstrHonta—Soviet Russia. Peace negotiations, begun at Dorpat 
on Dee. 6, were concluded successfully and preliminary armis- 
tice signed. Cur. Hist., 11 (Pt. 2): 293. 


INTERNATIONAL CONVENTIONS 


ADHESIONS AND RATIFICATIONS 


Bitts or Excuange. The Hague. July 23, 1912. 
Adhesion : 
Brazil. Aug. 27,1919. P. A. U., 49: 596. 
GENEVA CONVENTION, Aug. 22, 1864. Revisions. 
Ratification : 
Uruguay. Nov. 25, 1919. Monit., Jan. 22, 1920. 
Wuite PHospHorus In MatcHes. Berne, Sept. 26, 1906. 
Adhesion : 
Australia and India. Dee. 30, 1919. Ga. de Madrid, Feb. 
5, 1920. 
KaTHRYN SELLERS. 


DOCUMENTS RELATING TO INTERNATIONAL 


LAW 


PUBLIC 


GREAT BRITAIN ? 


Aliens. Report of committee appointed to consider applications 
for exemption from compulsory repatriation submitted by interned 
enemy aliens. (H. C. Repts. & Papers, 1919, 383.) 1%4d. 

Anti-dumping legislation. Final report. Ministry of Reconstruc- 
tion. (Cmd. 455.) 2d. 

Arms and ammunition, Convention for control of trade in, with 
protocol, signed Sept. 10,1919. (Treaty series, 1919, No. 12.) French 
and English. 414d. 

Austria—Allied and Associated Powers. Treaty of peace, to- 
gether with protocol and declaration, signed at St. Germain-en-Laye, 
Sept. 10, 1919. (With appendix.) (Treaty series, 1919, No. 11.) 
Is. 10d. 

Austro-Hungarian Monarchy, Agreement between Allied and As- 
sociated Powers with regard to contributions to cost of liberation of 
territories of. Signed at St. Germain, Sept. 10, 1919. (Treaty series, 
1919, No. 14.) 1%4d. 

British and Foreign State Papers, 1915. Vol. CIX. 10s. 9d. 

British nationality and status of aliens. The Naturalization Reg- 
ulations, Oct. 18, 1919. (St. R. & O. 1919, No. 1552.) 1%4d. 

Congo Act. Convention revising the General Act of Berlin, Feb. 
26, 1885, and the General Act and Declaration of Brussels, July 2, 
1890. Signed at St. Germain, Sept. 10, 1919. (Treaty Series, 1919, 
No. 18.) 2d. 

Copyright convention, international, signed at Berlin, Nov. 13, 
1908, and additional protocol signed at Berne, March 20, 1914. Rati- 
fication by Sweden. (Treaty series, 1919, No. 13.) 114d. 

Czecho-Slovakia—Principal Allied and Associated Powers, Treaty 
between, signed at St. Germain, Sept. 10, 1919. (Treaty series, 1919, 
No. 30.) 2d. 

1 Parliamentary and Official Publications of Great Britain may be obtained, 
for the amount noted, from the Superintendent of Publications, H. M. Stationery 
Office, Imperial House, Kingsway, London, W. C. 2. 
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Germany. Peace treaty Order in Council, Aug. 18, 1919. (St. R. 
& O. 1919, No. 1517) 114d. 

Italian reparation payments, Agreement between Allied and Asso- 
ciated Powers with regard to. Signed at St. Germain, Sept. 10, 1919. 
(Treaty series, 1919, No. 15.) 114d. 

Liquor traffic in Africa, Convention relating to the, with protocol 
Signed at St. Germain, Sept. 10, 1919. (Treaty series, 1919, No. 
19.) 2d. 

Lusitania, S.S., Proceedings in camera on June 15 and 18, 1915, 
at the formal investigation into the circumstances attending the sink- 
ing of the, on May 7, 1915. (Cmd. 381.) 4d. 

Merchant shipping losses. Return showing separately British 
merchant and fishing vessels captured or destroyed by the enemy; 
also British merchant vessels damaged or molested by the enemy, but 
not sunk; during the period Aug. 4, 1914, to Nov. 11, 1918; to show 
as far as is known name, gross tonnage, date, position, and method 
of attack, cause of loss or escape, and number of lives lost. (H. C. 
Repts. & Papers, 1919, 199.) 1s. 11d. 

Serb-Croat-Slovene State—Allied and Associated Powers. Treaty 
signed at St. Germain, Sept. 10,1919. (Treaty series, 1919, No. 17.) 
114d. 

Spain, Treaty between United Kingdom and, respecting extradi- 
tion between certain British-protected states in the Malay Peninsula 
and Spain. Signed at Madrid, June 20, 1919. (Treaty series, 1919, 
No. 16.) 114d. 

Trading with the enemy. General license of the Board of Trade 
as to trading with enemy nationals in China, Siam, Persia, Morocco, 
Liberia or Portuguese East Africa. Nov. 21,1919. (St. R. & O. 1919, 
1823.) 114d. 

UNITED STATES ” 

Admiralty. Hearing on bill authorizing suits against United 
States in Admiralty. Aug. 26, 1919. 57 p. Judiciary Committee. 
Hearing. 1919. 34 p. Commerce Committee. 

———. Report to accompany. Sent. 27, 1919. 6 p. (S. rp. 
223.) Commerce Committee, Dee. 12, 1919, 4 p. (II. rp. 497.) 
Judiciary Committee. 


2 Where prices are given, the document in question may be obtained, for the 
amount noted, from the Superintendent of Documents, Government Printing Of- 
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Aeronautics. Convention relating to regulation of international 
air navigation agreed to by Allied and Associated Powers. 1919. 117 
p., il. (S. doe. 91.) French and English. Senate. 

Aliens, Hearings on bills to deport, for acts of disloyalty, and 
denial of public land privileges to certain aliens. 1919. 23 p. Immi- 
gration and Naturalization Committee. 

Proposed deportation of, who surrendered first papers 
to escape military service. Hearings, Oct. 10-24, 1919. Pts. 1-3, 51 p. 
Immigration and Naturalization Committee. 

Report to accompany bill for deportation of certain unde- 
sirables. Oct. 30,1919. 2p. (S. rp. 283.) Immigration Committee. 

Report to accompany bill to exclude and expel aliens of 
anarchistic and similar classes. Dec. 16,1919. 16 p. (H. rp. 504.) 
Immigration and Naturalization Committee. 

American troops in Siberia, Hearings on resolution making rules 
to return all American soldiers from countries with which United 
States is at peace. Sept. 15,1919. 38 p. Military Affairs Committee. 

Arbitration convention between United States and Netherlands, 
May 2, 1908. Agreement extending duration of. March 8, 1919. 
4p. (Treaty series 641.) English and Dutch. State Department. 

Armenia, Hearings before subeommittee on maintenance of peace 
in. 1919 (Pt. 1). 32 p. Foreign Relations Committee. 

Republic of, Memorandum on recognition of government 
of, submitted by special mission of Armenia to United States. 1919. 
15 p. (S. doe. 151.) Senate. 

Armistice agreements between Allied and Associated Governments 
and Germany, Austria-Hungary and Bulgaria. 1919. 25 p. (S. 
doe. 147.) Senate. 

Austria—Allied and Associated Powers. Treaty of peace. 1919. 
219 p. (S. doe. 92.) Senate. 

Letter of Allied and Associated Powers transmitting 
to Austrian delegation treaty of peace with Austria, with reply of 
Allied and Associated Powers to Austrian note of July 20, 1919, 
requesting certain modifications of terms. 1919. 44 p. (S. doe. 
121.) Senate. 

Baltic Provinces, Report of mission to Finland, Esthonia, Latvia, 
and Lithuania, on situation in, by Robert Hale, with accompanying 
papers. 1919. 42 p. (S. doc. 105.) Senate. 
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China, Neutralization of transportation in. Report made by Paul 
Whitman. Sept. 29,1919. 1p. (S. doe. 115.) 

United States Court for. Statement of C. S. Lobingier 
in support of legislation relating to. 1919. 24 p. Foreign Affairs 
Committee. 

Commercial travelers convention between United States and Guate- 
mala, signed Dee. 3, 1918. (Treaty series 642.) English and Spanish. 
State Department. 

Convention between United States and Uruguay, signed 
Aug. 27, 1918. 6 p. (Treaty series 640.) English and Spanish. 
State Department. 

Czecho-Slovakia. Extracts from hearings on peace treaty with 
Germany pertaining to Czecho-Slovak Republic in relation to claims 
of Hungary. 1919. 39 p. Foreign Relations Committee. 

Ellis, William T., American correspondent, Supplementary infor- 
mation regarding detention of, at Cairo, Egypt. (S. doe. 45, Pt. 2.) 
State Department. 

Foreign Relations of Unite States, papers relating to, with annual 
message of President, Dec. 3, 1912. 1392 p., il. Cloth, $1.25. 

France—United States. Report on Constitutionality of treaty of 
June 28, 1919. Sept. 22, 1919. 32 p. (S. rp. 215.) Judiciary 
Committee. 

German vessels. Executive order authorizing that possession and 
title of United States in all German vessels taken over and operated 
by United States during the war, be taken over in accordance with 
Joint Resolution approved May 12,1917. Nov. 24,1919. (No. 3176.) 
State Department. 

Germany—Allied and Associated Powers. Exchange of notes re- 
specting conditions of peace presented to Germany on May 7, 1919. 
170 p. (S. doe. 149.) Senate. 

Treaty of peace signed at Versailles, June 28, 1919. 537 
p.,4 maps. (S. doc. 51.) French and English. Senate. 

Data relating to peace treaty prepared by J. Reuben 
Clark, Jr. 43 p. (S. doe. 86.) Senate. 

Hearings on peace treaty of Versailles, June 28, 1919. 
1159 p. Foreign Relations Committee. 

Hearings on treaty of peace. 1919. 1297 p. (S. doe. 
106.) 
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Germany—Allied and Associated Powers. Majority report on 
treaty. Sept. 10,1919. 7 p. (S. rp. 176, Pt. 1); reservations re- 
ported by Committee on Foreign Relations. 3p. (S. doc. 87); views 
of minority. Sept. 11,1919. 5p. (S. rp. 176, Pt. 2.) Mr. MeCum- 
ber’s views in disagreement with majority report. Sept. 15, 1919. 
9p. (S. rp. 176, Pt. 3). Foreign Relations Committee. 

Proposed reservations to peace treaty. 1919. 35 p. (S. 
doe. 139.) 50 p. (S. doe. 150.) Senate. 

———. Reservations to treaty of peace. 1919. 7p. (S. doe. 
143.) Foreign Relations Committee. 

—. Treaty showing amendments reported by Committee on 
Foreign Relations. 542 p. (S. doc. 85.) French and English. Senate. 

Guatemalan special mission to United States to express gratitude 
for service rendered to humanity in successful prosecution of war 
against Germany. Ceremonies at Washington, Nov. 21, 1919. 18 p. 
State Department. 

Haiti—United States. Additional act extending duration of treaty 
of Sept. 16, 1915, concerning finances, economic development, ete. 
March 28, 1917. 2 p. (Treaty series 623A.) English and French. 
State Department. 

Protocol for establishment of claims commission. Oct. 
3, 1919. 9 p. (Treaty series 643.) English and French. State 


Department. 

Immigration, Hearings on percentage plan for restriction of. June 
12-20, and Sept. 25, 1919. 296 p., il., map. Immigration and Nat- 
uralization Committee. 

Hearings on resolution to prevent illegal entry of aliens 
across boundaries of United States. 1919. 56 p. Immigration 
Committee. 

———. Naturalization, citizenship, Chinese, Japanese, Negroes, 
enlistment of aliens. List of publications for sale by Supt. of Docu- 
ments. August, 1919. 12 p. (Price list 67, 3d ed.) Government 
Printing Office. 

International High Commission. Informes de las secciones nacio- 
nales en el order de su recibo: 1, Venezuela; 2, Paraguay; 3, Panama; 
4, Nicaragua. 1919. 21 p. Treasury Department. 

International law documents, neutrality, conduct and conclusion 
of hostilities, with notes, 1918. Compiled by George Grafton Wilson. 
243 p. Cloth, 50c. 
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International law and treaty of peace with Germany. Compara- 
tive analysis, by Sterling E. Edmunds. 55 p. (S. doe. 156.) Senate. 

International telegraphic conference, Washington, Oct., 1919, to 
consider all aspects of telegraphic communication by land, sea, and 
air, Report with reference to. Sept. 10, 1919. 2 p. (S. doc. 88.) 
State Department. 
Report to accompany bill to authorize President to ar- 
range for and participate in. Oct. 16, 1919. 9 p. (H. rp. 387, 
Pt. 1); views of minority, Oct. 21,1919. 9 p. (Pt. 2); hearings on. 
21 p. Foreign Affairs Committee. 

League of Nations. Addresses of President Wilson on his western 
tour, Sept. 4-25,1919. 370 p. (S. doe. 120.) 

— Covenant of, what it proposes and what it does not pro- 
pose, by Robert L. Owen. 1919. 24 p. (S. doe. 128.) Senate. 

Maritime law. Report to accompany bill relating to maintenance 
of actions for death on high seas. Sept. 23,1919. 5p. (S. rp. 216.) 
Judiciary Committee. 

Mexico. Hearing before subcommittee investigating outrages on 
citizens of the United States in Mexico. 1919. Pts. 1-6, p. 843, map. 
Foreign Relations Committee. 

Letter transmitting translation of communication from 
United Press of Guadalajara, Mexico, in regard to relations between 
Mexico and United States. Sept. 11, 1919. 2 p. (S. doe. 89.) 
State Department. 

Report of War Department commission appointed to 
investigate claims growing out of insurrection in Mexico. 18 p. 
(H. rp. 361.) Military Affairs Committee. 

———. Supplemental report in respect to claims against Mexico 
for destruction of life and property of American citizens. Dec. 4, 
1919. 1p. (S. doe. 165.) State Department. 

Migratory birds, Amendments to treaty act regulations. July 28, 
1919. Proclamation No. 1531. State Department. 

Mowry, Eli M., Report relative to legal proceedings against, in 
Korea. Sept. 23,1919. 4p. (S. doe. 107.) State Department. 

Naturalization. Hearings on proposed changes in naturalization 
laws. 1919. Pts. 1-6. 313 p., 1 pl. Immigration and Naturaliza- 
tion Committee. 

Laws and regulations, Oct. 10,1919. 39 p. Paper, 5e. 
————. Report to accompany bill to amend naturalization laws 
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and create Bureau of Coast Guard Patrol. Nov. 8, 1919. 8 p. (H. 
rp. 457.) Immigration and Naturalization Committee. 

Naturalization. Syllabus of naturalization law for use of those 
cooperating with Division of Citizenship Training in assisting aliens 
desiring citizenship. 10 p. Naturalization Bureau. 

Pan-American Commercial Conference, Second, Washington, D. C., 
June 2-6, 1919. Summarized report by John Barrett and Julian 
Moreno-Lacalle. 1919. 473 p., il., 5 pl. Cloth, $3.00; paper, $1.50. 

Passports. Act to regulate further entry of aliens into United 
States by extending passport control for one year after termination 
of the war. 2p. (Public 79.) 5c. 

Hearings on bill to extend passport control. Oct., 1919. 
59 p. Foreign Affairs Committee. 

Persia—Great Britain. Agreement signed at Tehran, Aug. 9, 1919, 
and accompanying papers. 6p. (S. doc. 90.) Senate. 

Poland—United States, British Empire, France, Italy, and Japan. 
Treaty of peace, signed June 28,1919. 16 p. (S. doc. 65.) Senate. 

Radiotelegraphie convention, International, signed July 5, 1912, 
and United States laws and regulations. Edition of Aug. 15, 1919. 
102 p., il. Paper, 1de. 

Russian bonds, Hearings on H. R. 132 to investigate in re payment 
of interest and principal on July 18-Sept. 8, 1919. Pts. 2, 3, 73-142 p. 
Expenditures in State Department Committee. 

Seamen, American, Hearings on bill to promote welfare of. Sept. 
3, 10, 1919. Pts. 1, 2, 119 p. Report to accompany bill to amend 
See. 13 of Seamen’s Act, Oct. 4, 1919. 3 p. (H. rp. 353.) Mer- 
chant Marine and Fisheries Committee. 

Shipping. Hearing on bill for recording of mortgages on vessels 
and subordinating maritime liens for necessaries to liens of mort- 
gages. Aug. 27, 1919, Pt. 1, 62 p.; Sept. 4, 5, Pt. 2, 63-230 p.; 
Sept. 11, 25, Pts. 3, 4, 110+44 p. Merchant Marine and Fisheries 
Committee. 

Sockeye salmon fishery, Report of American-Canadian Fisheries 
Conference concerning rehabilitation and protection of, in Frazer 
River system. Sept. 30,1919. 17 p. (S. doe. 116.) State Depart- 
ment, 

Trade-marks, Convention for protection of, signed at Buenos Aires, 
Aug. 20,1910. Hearings on bill to give effect to, Oct. 15, 1919. 29 p.; 
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report to accompany bill, Oct. 24,1919. 2p. (H. rp. 411.) Patents 
Committee. 

Trading with the enemy. Executive order revesting in designated 
officers certain powers under Trading with the Enemy Act. Nov. 25, 
1919. (No. 3180.) State Department. 

Treaty reservations made by Senate of United States, Compilation 
of. 10 p. (S. doe. 135.) Senate. 

Same, with additions. 12 p. (S. doc. 148.) Senate. 

Unfair foreign competition, Report to accompany bill to prevent. 
Dee. 8, 1919. 3p. (H. rp. 479.) Ways and Means Committee. 

World War. Check list of literature and other material in 


Library of Congress on European War. 1919. 293 p. Paper, 30c. 
Gro. A. Finca. 


JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 


ARKANSAS UV. MISSISSIPPI * 
Supreme Court of the United States 
March 19, 1919. 


Mr. Justice Day delivered the opinion of the court. 

This is a suit brought to determine a portion of the boundary 
line between the States of Arkansas and Mississippi. It appears 
that at the place in dispute the Mississippi River formerly had its 
course from Friar’s Point in a southwesterly direction, then made 
a turn to the south, flowing in a southerly direction, then a turn 
towards the west in the shape of a half moon, then a sharp turn 
to the north and flowing northerly, and thence westerly, making a 
bend in the river in the shape of a horseshoe, which was known as 
Horseshoe Bend. It is averred in the bill, that in 1848 the river 
suddenly left its course and ran westerly across the points of the 
bend, eutting off a tract of land which has become known as Horse- 
shoe Island. The answer avers that this avulsion occurred in 1842; 
but the exact date is immaterial. That it did occur is clearly estab- 
lished, and it is generally spoken of in the testimony as happening 
in 1848. We may say preliminarily that we find no substance in 
the contention of the respondent that the allegations of the answer 
must be taken as true for want of replication. Under new Equity 
Rule 31 in a ease of this character no replication is required in order 
to make the issues. 

The State of Arkansas contends that the old course of the river 
before the avulsion was within a body of water now known as Horse- 
shoe Lake or Old River, a body of water of considerable length and 
depth. The State of Mississippi contends that the old river ran 
through a body of water still remaining, but considerably further to 
the north, and known as Dustin Pond, and that before the avulsion 
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the course of the river on the upper side of the Bend was consider- 
ably to the westward of the course claimed by Arkansas, and ran 
where now there is a slough not far from the middle of Horseshoe 
Island. These diverse claims are illustrated by an examination of 
the map, exhibit A, attached to the bill. 

As we view the case it is practically controlled by the decision 
of this court in Arkansas v. Tennessee, 264 U. S. 158. In view of 
that decision we are relieved of the necessity of a discussion in detail 
of much that is urged upon our attention now. Arkansas was ad- 
mitted to the Union June 23, 1836 (5 Stat. 50, 51), by an act of 
Congress which as to its boundaries provided: 


Beginning in the middle of the main channel of the Mississippi river, on the 
parallel of thirty-six degrees north latitude, running from thence west, with 
the said parallel of latitude to the Saint Francis river, thence up the middle of 
the main channel of said river to the parallel of thirty-six degrees thirty minutes 
north; from thence west to the southwest corner of the State of Missouri; and 
from thence to be bounded on the west to the north bank of Red river, by the 
lines described in the first article of the treaty between the United States and 
the Cherokee nation of Indians west of the Mississippi, made and concluded at 
the city of Washington, on the 26th day of May, in the year of Our Lord one 
thousand eight hundred and twenty-eight; and to be bounded on the south side 
of Red river by the Mexican boundary line, to the northwest corner of the 
State of Louisiana; thence east with the Louisiana State line, to the middle of 
the main channel of the Mississippi river; thence up the middle of the main chan- 
nel of the said river to the thirty-sixth degree of north latitude, the point of 


beginning. 


Mississippi had previously been admitted to the Union by an act 
of Congress April 3, 1818 (3 Stat. 348), which provided: 


Beginning on the river Mississippi at the point where the southern boundary 
line of the state of Tennessee strikes the same, thence east along the said boun- 
dary line to the Tennessee river, thence up the same to the mouth of Bear Creek, 
thence by a direct line to the northwest corner of the county of Washington 
[Alabama], thence due south to the Gulf of Mexico, thence westwardly, including 
all the islands within six leagues of the shore, to the most eastern junction of 
Pearl river with Lake Borgne, thence up said river to the thirty-first degree of 
north latitude, thence west along the said degree of latitude to the Mississippi 
river, thence up the same to the beginning. 


It will be observed that the language of the Mississippi act, so 
far as now important to consider, fixes the boundary upon the Missis- 
sippi River as ‘‘up the same to the beginning,’’ and the language of 


262 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


the Arkansas act is: ‘‘beginning in the middle of the main channel 
of the Mississippi river . . . thence east, with the Louisiana 
State line, to the middle of the main channel of the Mississippi river, 
thence up the middle of the main channel of the said river to the 
thirty-sixth degree of north latitude, the point of beginning.’’ 

The State of Arkansas contends that these acts of Congress fix 
the middle of the channel of navigation as it existed before the avul- 
sion as the boundary line between the States. By the State of Missis- 
sippi it is contended that the boundary line is a line equidistant from 
the well-defined banks of the river. Language to the same effect as 
that contained in the acts of admission now before us was before this 
court in the case of Arkansas v. Tennessee, supra, and in that case 
the subject was considered, and the meaning of the Arkansas act, 
and similar language in the act admitting the State of Tennessee, 
was interpreted. The rule laid down in Iowa v. Illinois, 147 U. S. 1, 
was followed, and it was held that where the States of the Union are 
separated by boundary lines described as ‘‘a line drawn along the 
middle of the river,’’ or as ‘‘the middle of the main channel of the 
river,’’ the boundary must be fixed at the middle of the main navi- 
gable channel, and not along the line equidistant between the banks. 
We regard that decision as settling the law, and see no reason to 
depart from it in this instance. 

It is urgently insisted that the laws and decisions of Arkansas and 
Mississippi are to the contrary, and our attention is called to Joint 
Resolution of Congress of 1909, 35 Stat. 1161, which provides: 


That the consent of the Congress of the United States is hereby given to the 
States of Mississippi and Arkansas to enter into such agreement or compact as 
they may deem desirable or necessary, not in conflict with the Constitution of the 
United States, or any law thereof, to fix the boundary line between said States, 
where the Mississippi river now, or formerly, formed the said boundary line and 
to cede respectively each to the other such tracts or parcels of the territory of 
each State as may have become separated from the main body thereof by changes 
in the course of the channel of the Mississippi river and also to adjudge and settle 
the jurisdiction to be exercised by said States, respectively, over offences arising 
out of the violation of the laws of said States upon the waters of the Mississippi 
river. Approved January 26, 1909. 


No specific agreement appears to have been entered into under 
this act; but it is insisted that Arkansas and Mississippi by their 
respective constitutions have fixed the boundary line, as it is now 
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claimed to be by the State of Mississippi, and that such boundary 
line has become the true boundary of the States irrespective of the 
decision of this court in Iowa v. Illinois, supra, followed in Arkansas 
v. Tennessee, supra. We have examined the constitutions and deci- 
sions of the respective States, and find nothing in them to change 
the conelusions reached by this court in determining the question 
of boundary between States. A similar contention was made in 
Arkansas v. Tennessee as to the effect of the Arkansas and Tennessee 
legislation and decisions, and the contention that the local law and 
decisions controlled in a ease where the interstate boundary was 
required to be fixed, under circumstances very similar to those here 
presented, was rejected. In that case the Arkansas cases, which are 
now insisted upon as authority for the respondent’s contention, were 
fully reviewed. The Mississippi cases called to our attention, of which 
the leading one seems to be The Steamboat Magnolia v. Marshall, 39 
Mississippi 109, as well as the legislation of the State, seem to sustain 
the claim that local jurisdiction and right of soil to the middle of 
the river, is fixed by a line equidistant from the banks. But what- 
ever may be the effect of these decisions upon local rights of property 
or the administration of the criminal laws of the State, when the 
question becomes one of fixing the boundary between States separated 
by a navigable stream, it was specifically held in Iowa v. Illinois, 
supra, followed in later cases, that the controlling consideration is 
that which preserves to each State equality in the navigation of the 
river, and that in such instances the boundary line is the middle of 
the main navigable channel of the river. In Arkansas v. Tennessee, 
supra, p. 171, we said: 

The rule thus adopted [that declared in Iowa v. Illinois] known as the rule 
of the “thalweg,” has been treated as set at rest by that decision: Louisiana v. 
Mississippi, 202 U. S. 1, 49; Washington v. Oregon, 211 U. 8. 127, 134; 214 U. 8. 
205, 215. The argument submitted in behalf of the defendant State in the case 
at bar, including a reference to the notable recent decision of its Supreme Court 
in State v. Muncie Pulp Co. (1907), 119 Tennessee, 47, has failed to convince 
us that this rule ought now, after the lapse of twenty-five years, to be departed 


from. 


We are unable to find occasion to depart from this rule because 
of long acquiescence in enactments and decisions, and the practices 
of the inhabitants of the disputed territory in recognition of a boun- 
dary, which have been given weight in a number of our cases where 
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the true boundary line was difficult to ascertain. (See Arkansas v. 
Tennessee, supra, and the cases cited at p. 172. 

This record presents a clear case of a change in the course of the 
river by avulsion, and the applicable rule established in this court, 
and repeatedly enforced, requires the boundary line to be fixed at 
the middle of the channel of navigation as it existed just previous 
to the avulsion. The location and determination of such boundary 
is a matter which we shall leave in the first instance to a commission 
of three competent persons to be named by the court upon suggestion 
of counsel, as was done in Arkansas v. Tennessee. See 247 U.S. 461. 
This commission will have before it the record in this case, and such 
further proofs as it may be authorized to receive by an interlocutory 
decree to be entered in the case. Counsel may prepare and submit 
the form of such decree. 


THE PROTON * 
Judicial Committee of the Privy Council 
March 15, 1918 


This was an appeal from the judgment of the Supreme Court of 
Egypt (in Prize), pronouncing the Proton to have belonged at the 
time of capture and seizure to enemies of the Crown, and condemning 
her as good and lawful prize. 

Lord Sumner, delivering their Lordships’ judgment, said that 
on February 8, 1916, the Proton was condemned in prize. The present 
appeal was brought by George Kotsovillis, master, and Michael Kou- 
remetis, claiming as owner of the ship. The former only represented 
the title of Kouremetis, his employer. The Proton was on the Greek 
register, and flew the Greek flag. There was nothing in the evidence 
to show that she was not entitled to do so. The ground of condem- 
nation was that she belonged to the German Government. The appel- 
lants contended that her flag was conclusive. They relied on Chapter 
VI of the Declaration of London, which dealt with enemy character, 
and by Article 57 provided: ‘‘Subject to the provisions respecting 
transfer to another flag’’ (which did not apply here) ‘‘the neutral 
or enemy character of a vessel is determined by the flag which she 
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is entitled to fly.’’ It was not necessary to consider whether that 
provision would in any ease apply if the use of the neutral flag were 
only part of a fraudulent design to defeat belligerent rights. 

Their Lordships held in The Zamora (32 The Times L. R., 436; 

{1916} 2 A. C. 77) that while the Crown could not by Order in 
Council prescribe or alter the law to be administered by a court of 
prize, the court would act on Orders in Council in every case in 
which they amounted to a mitigation of the Crown’s rights in favor 
of the enemy or neutral, as the case might be. The Declaration of 
London Order in Council, No. 2, 1914, which declared that the pro- 
visions of the Declaration of London should be adopted and put into 
foree, was in force at the material time in this case. Did Article 57 
prescribe the law to be administered by a court of prize or did it 
direct that the rights of the Crown were to be mitigated in favor 
of a neutral or of the enemy? In their Lordships’ opinion, the former 
was the effect of the article. It declared that a court of prize should 
determine the character of a vessel alleged to be of enemy character 
by one single circumstance, the character of the flag which she was 
entitled to fly, and not by the entire body of relevant circumstances 
which determined the truth as to that character. That was a positive 
prescription as to a material part of the law of evidence. Further- 
more, the surrender of the rights of the Crown was a thing not to 
be inferred from doubtful language or from general considerations, 
especially in a case of fraud and in a matter so grave as the exercise 
of sovereign belligerent rights. The terms of this article were little 
adapted to a waiver of His Majesty’s rights in favor of others; 
they clearly purported to prescribe the law on a topie which had 
been the subject of many decisions. Their Lordships were of opinion 
that, notwithstanding the Order in Council, it was their duty, sitting 
in prize, to consider the facts proved in order to ascertain what the 
character of the Proton really was. 

When she was seized on May 16, 1915, she was loading oats at 
the Turkish port of Kiuluk, having lately arrived from Calymnos. 
One ‘‘ Mihail Kromatis’’ was entered on the ship’s papers as a sea- 
man, and was on board purporting to act in that capacity, but he 
stated to the British officer who searched the vessel that he was really 
her owner traveling in the vessel to buy goods at one port and sell 
them at another, and he was now the chief appellant. The ship had 
left Pireus in ballast on April 22 for Adalia, where he bought eggs, 
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chickens, and bullocks, and he left with them for Samos and Pireus. 
It was suggested that he was entered in the ship’s papers as a seaman 
because there was no other capacity in which he could be entered, 
but that was mere guesswork. He came to Alexandria, presumably 
in the vessel, but he did not think fit to remain for the trial or to give 
evidence on oath. 

The master, however, gave evidence on his behalf. He swore that 
on the passage from Adalia, as the weather was rough, some of the 
bullocks became seasick, whereupon it was decided to land them and 
the other cargo at the island of Calymnos. That was how the vessel 
eame to be loading at Kiuluk. That story the learned judge did not 
believe, nor were their Lordships invited to give it credence. It was 
admitted that the Proton had been taken into Calymnos to pick up 
and run a eargo of contraband—namely, fuel oil in tins—into the 
Turkish port of Budrum, only a few hours away on the mainland. 
That enterprise, however, was forestalled. No doubt that was true 
so far as it went, but there was a good deal more in her manceuvres. 
Calymnos was the birthplace of M. Michael Kouremetis, and the day 
after his arrival in the Proton there arrived the steamship Vassilefs 
Constantinos laden with fuel oil consigned to his uncle, who was a 
tailor. M. Kouremetis promptly boarded her and tried hard, without 
success, to induce the captain to take the cargo of oil on to Budrum. 
He then tried to get it transferred to the Proton, but the ship’s agent 
insisted that the oil must be landed. When that had been done the 
Italian authorities, who were in occupation of the island, declined 
to let it go again. They suspected an attempt to supply this fuel 
to the Turks. 

Who, then, was M. M. Kouremetis? Of Greek race and a Calym- 
niote born, and therefore an Ottoman subject; for 14 years or more 
he had been in business as a sponge merchant at Hamburg. He said 
that he prospered there, but there was evidence that about 1913 
he failed in business, having quarrelled with, and become heavily 
indebted to, his German partner, Herr Emil Stiller. He was then 
taken into the service of the Deutsche-Tripolitanische Handels-Aktien- 
Gesellschaft. He further said that, having made a considerable for- 
tune, he realized it at the outbreak of war and quitted Germany for 
home. On April 15, 1915, he obtained a certificate of Greek na- 
tionality and became a subject of the King of the Hellenes, and two 
days later he bought the Proton for about 160,000 fr. As he was 
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also able about the same time to buy the fuel oil cargo shipped in 
the Vassilefs Constantinos, and the flour, the corn, and some of the 
bullocks shipped in the Proton at Adalia, he must have disposed of 
considerable sums. He said that there were further sums amount- 
ing to about 20,000 fr., which he had placed in the hands of two 
Calymniote merchants, Vouvalis and Manglis, and he claimed to have 
used a great deal more money than that. There was, however, evi- 
dence to the contrary given by persons competent to speak of the 
facts. The brother of the appellant, P. Kouremetis, could not say 
whether he was a poor man or a millionaire, but Aristotelis Manglis, 
a merchant of Calymnos, swore that Michael Kouremetis came home 
from Germany in the autumn of 1914 practically penniless, and in 
April, 1915, was well provided with funds, and he appeared to be 
quite innocent of any knowledge that he held 10,500 fr. on deposit 
from M. Michael Kouremetis. Nicholas Vouvalis, too, was equally 
unaware of the deposit alleged to have been made with him. Ac- 
cording to Dimitri Michael Maroulakis, of Calymnos, M. Michael 
Kouremetis told him that he was supplied with funds from the Turk- 
ish and German Embassies, had paid 24,000 fr. to the Mutessarif 
of Adalia (which seemed a large sum for mere baksheesh on the ship- 
ment of flour and bullocks), and was in the habit of frequently call- 
ing at the Germany Embassy in Athens. 

All these facts were deposed to in affidavits, or, in the case of 
Vouvalis, were stated in a letter, which, as it appeared without ob- 
jection in the record, their Lordships took to have been admitted 
in evidence by consent. It was true that the affidavits contained 
many other statements which were not evidence and were not trust- 
worthy. They revelled in rumors, they abounded in hearsay, they 
contained many exaggerations and some extravagancies, and after 
all they were affidavits. Still, the learned judge was vigilantly on 
his guard against such parts of them as were inadmissible; he was 
well qualified to appraise them at their true value, and in the result 
he accepted them. On the other hand, the appellant gave no evi- 
dence on oath. A letter which he wrote to the Minister for Foreign 
Affairs of the Hellenic Government was allowed to be read in evi- 
dence, and probably would have been of no greater weight if for- 
mally attested, but the learned judge did not believe it. Numerous 
and precise statements were to be found in it as to the appellant’s 
ample means, every one of which could have been readily and cogently 
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confirmed by documentary evidence, which he must either have had 
in his possession or might easily have obtained. No such documents 
were forthcoming, and M. Kouremetis must accept the consequences, 
which attended those who advanced claims but withheld the evidence 
which, if their claims were just, candor and self-interest would alike 
have impelled them to give. 

The learned judge disbelieved the appellant’s case and on the 
evidence found: (1) that M. Kouremetis had not means of his own 
with which to buy the Proton; that he did not buy her, and was not 
her owner; and that he only figured as her owner that she might 
continue to fly the Greek flag as a convenient but dishonest device; 
(2) that, in view of his enemy associations, he must have bought her 
with German money; (3) that only the German Government could 
have been concerned in laying out so much money on the ship in 
order forthwith to hazard her in so dubious and dangerous an adven- 
ture; (4) that, as M. Kouremetis was no seaman, he could only have 
been on board to look after the interests of the German Government, 
his employers. If the learned judge’s first finding was right, the 
appeal failed, for M. Kouremetis had no character except that of 
owner in which he could claim to have the ship released to him, and, 
if not her owner, had no locus standi to criticize or complain of her 
condemnation. 

Their Lordships did not wish to be understood as casting any 
doubt on the other findings, but it was not necessary that they should 
express any opinion about them. It was enough to say that, in their 
opinion, the finding that the Proton did not belong to the appellant, 
and that his purported ownership was a mere blind to enable a 
German ship to conceal her character by continuing to fly the Greek 
flag as before, was well warranted by the evidence. 

Their Lordships would accordingly humbly advise his Majesty 
that this appeal should be dismissed, with costs. 
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THE HAMBORN * 
Judicial Committee of the Privy Council 
July 31, 1919 


Lord Sumner in delivering their Lordships’ judgment said: The 
late President condemned the S.S. Hamborn upon the ground that 
she was ‘‘a German vessel belonging to German owners.’’ Her own- 
ers, the appellants, contend that they are a limited liability company, 
incorporated in Holland according to Dutch law, and that their ship 
was on the Dutch register of shipping and that she flew, as well as 
she might, the flag of the Kingdom of the Netherlands. Literally 
all this is true. The President spoke of her as being ‘‘nominally’’ 
owned by a Dutch company, but held that she ‘‘must be regarded 
as belonging to German subjects,’’ and, quoting from The Fortuna 
(1 Dodson, 81), ‘‘it is no inconsiderable part of the ordinary occupa- 
tion of this court to pull off this mask and exhibit the vessel so 
disguised in her true character,’’ he laid it down that ‘‘the court 
is not bound to determine the neutral or enemy character of a vessel 
by the flag she is flying or may be entitled to fly at the time of cap- 
ture.’’ In fact, however, in this case there is no mask to be pulled 
off, if by that is meant some deception to be exposed. The appellant 
company really is a Dutch company; the ship was bought before the 
war and really was the company’s property. The company is not 
shown to be a nominee holding in trust for other persons. There 
seems to have been no disguise or concealment or attempt to delude 
either the captors or the court, and, according to the municipal law 
applicable—namely that of Holland—the appellants are a Dutch in- 
corporation, and the ship is theirs and enjoys the rights and is sub- 
ject to the obligations which attach to a Dutch ship. Evidently 
there is some inaccuracy, no doubt inadvertent, in the language em- 
ployed by the President, and on this the appellant’s argument is 
rested. 

The facts are these: The appellant company, the Naamlooze Ven- 
nootschap Maatschappij Stoomschip Hamborn (or the Hamborn 
Steamship Company) is a single-ship company, and the whole of 
its shares belong in equal moieties to two other Dutch companies, 
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the Naamlooze Vennootschap Handels en Transport Maatschappij 
Vuleaan of Rotterdam (or the Transport Company) and the Vuleaan 
Kohlen Maatschappij, also of Rotterdam (or the Coal Company). 
As to the transport company, all the shares but two, which belong 
to the German firm of Thyssen and Company of Mulheim on the 
Ruhr, are the property of a German company, the Gewerkschaft 
Deutsche Kaiser of Hamborn. The shares of the coal company are 
held exelusively by three companies, the Vuleaan Transport Com- 
pany above mentioned, and two German companies, the Gewerkschaft 
Rhein and the Gewerkschaft Lohberg, both of Hamborn. All the 
directors and shareholders of the last two companies are Germans, 
resident in Germany. So are the directors of the Vuleaan Transport 
Company, and they have under their supervision and control as 
managers two Germans, who have resided in Holland since the forma- 
tion of the appellant company in 1913 and attend to the practical 
business details of the Vuleaan Transport Company, ‘which in its 
turn holds the office of manager to the Hamborn Steamship Company. 
It does not appear that they have any business of their own, and 
before the appellant company was formed they were clerks employed 
by the Deutsche Kaiser Company, the one till 1907, the other till 1910. 

Sufficient details are given of the ship’s regular trade to make 
it quite clear what she was bought for. Her trade was, with unim- 
portant exceptions, to load ore at Spanish ore ports for Rotterdam, 
going out with coal from South Wales to French ports to save a 
ballast voyage. When the war broke out, she was sent across the 
Atlantic and was trading on time charter there when she was cap- 
tured. The transport company, which owns half the capital of the 
appellant company, was incorporated to own and manage lighters and 
tugs for the carriage of cargo up the Rhine and its tributaries, on 
behalf, among others, of the Deutsche Kaiser Company, for whom it 
earries ore. Thyssen and Company and the Deutsche Kaiser Com- , 
pany own ironworks in Germany, and there was not a single person 
interested in any of these companies at the time of the capture who 
was not an enemy subject. Their Lordships entertain no doubt that 
the Hamborn was bought and employed as a useful tender to the 
German iron industry on the Ruhr, that her other trading was 
ancillary, and that her Dutch flag, Dutch ownership, and local man- 
agement at Rotterdam were adopted merely for the convenience of 
her German import trade. For some purposes no doubt she be- 
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longed to and was counted as part of the mercantile marine of the 
Kingdom of the Netherlands, but in substance she and her trade 
were a support to and a part of the commerce and the shipping of 
the German Empire. The legal effect of all this, particularly on her 
liability to capture, is another matter. 

The true question is one, in the President’s phrase, of determining 
the neutral or enemy character of the Hamborn. Unless either her 
Dutch flag of the country of incorporation of the owning company 
or the place of residence of her subordinate managers or some or all 
of these matters be conclusive, she bore a character which justified 
her condemnation, for she formed part of that enemy commerce which 
a belligerent is entitled to disable and restrain. 

It may be as well to put on one side certain aspects of the effect of 
using a national flag which are not now relevant and are really only 
false analogies. If a ship for her own purposes has assumed and used 
a national flag to which she is not really entitled, she may in some 
circumstances be held bound by the nationality which she has thus 
assumed without warrant. If a ship lawfully flies a national flag, 
she may in some eases be said, by a figure of speech, to derive from 
her flag the system of municipal law by which her contracts or her 
civil liabilities are governed. In the first case she cannot deny as 
against captors the national character which she has irregularly 
taken; in the second, she derives from the national character which 
is actually hers and is indicated by her flag the system of legal rights 
and liabilities applicable to her. Neither case touches the position 
where in a question with captors it becomes necessary to consider 
whether the ship, though in contemplation of technical municipal 
law a neutral ship, of neutral registry, and entitled to the benefits 
of a neutral flag, is, in the view of the law of nations, a ship of enemy 
character and liable to be treated in accordance with that character. 
If the ease turned on her user de facto at the time of capture it would 
be simple; so it would be if her owners were natural persons of 
neutral nationality de jure, neither adhering to the enemy nor allow- 
ing their chattel to be used in enemy service. The present case is 
more complex. The criteria for deciding enemy character in the case 
of an artificial person differ from those applicable to a natural person, 
since in the nature of things conduct, which is one of the most im- 
portant matters, can in the former case only be the conduct of those 
who act for or in the name of the artificial person. It was decided 
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in the case of Daimler Company (Limited) v. Continental Tyre and 
Rubber Company (Great Britain) (Limited) (32 The Times L. R., 
624; [1916] 2 A. C., 307) that, in the case of an incorporated com- 
pany, the right and power of control may form a true criterion, the 
control, that is, of those persons who are the active directors of the 
company and whose orders its officers must obey, or the control of 
those persons who in their turn are the masters of the directorate 
and make or unmake it by the use of the controlling majority of 
votes. The application of this test presents no difficulty here, for 
no living person and no sentient mind exercised or possessed any 
control over the Hamborn Steamship Company, except persons and 
minds of enemy nationality. The residence of the two German man- 
agers in Rotterdam, if not altogether immaterial, at any rate cannot 
affect the result, since the question is not one of trading with enemy 
subjects, resident or carrying on business in a neutral country, but 
is one of the character of an artificial persona, whose trade is carried 
on for it under the supreme direction and control of enemies born. 
Their Lordships agree with a passage of the President’s judgment 
which sufficiently represents the true gist of his reasoning—‘‘The 
eentre and whole effective control of the business of the Hamborn 
Steamship Company were in Germany. Having regard to these facts, 
the vessel must be regarded in this court as belonging to German 
subjects,’’ in a claim by captors for condemnation. 

One small point remains. By Article 57 of the Declaration of 
London, varying the rule of international law, the neutral or enemy 
character of a ship is simply determined by the flag which she is 
entitled to fly. Down to the 25th October, 1915, the Crown, by adopt- 
ing the Declaration of London, had waived its right to rely on other 
criteria. On that day was published an Order in Council by which 
that waiver was withdrawn. The ship was captured on the 27th 
October. It is said that the appellant company were unaware of this 
order, but its ignorance cannot have the effect of compelling the 
Crown to continue to waive rithts which in truth were in full effect, 
nor, if knowledge of this kind could matter, would it be the knowl- 
edge of the company, which merely owned the ship, but that of the 
time charterers, who sent her to sea, as to whom nothing is proved. 

Their Lordships will humbly advise His Majesty that this appeal 
should be dismissed with costs. 
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THE PORTO ALEXANDRE’ 
British Court of Appeal 
November 10, 1919 


The Porto Alexandre was an enemy ship of German origin which, after having 
been requisitioned by the Portuguese Government, had been condemned by their 
courts as prize. She was handed over to an office at Lisbon, and on September 
13th last, while she was carrying a cargo shipped by and consigned to the Portu- 
guese Import and Export Company (Limited), from Lisbon to Liverpool, she 
got into difficulties in the Crosby Channel, River Mersey. Assistance was ren- 
dered by the steam tugs Nora, Expert, and Torfrida, the owners, masters, and 
crews of which, on September 16th, issued writs in rem, claiming salvage. The 
Porto Alexandre was then arrested, and an appearance under protest was entered 
on behalf of the ship and freight. Application was then made for the release of 
the vessel to the Liverpool District Registrar, who granted the application, but 
his order, on appeal, was set aside by the Vacation Judge, without prejudice to 
an application to be made to set aside the writ and all other proceedings. That 
application came before Mr. Justice Hill, who was informed by the Portuguese 
Chargé d’Affaires that the Porto Alexandre was a public vessel belonging to the 
Portuguese Government. The learned judge, after argument, came with reluc- 
tance to the conclusion that the writ and all other proceedings must be set aside, 
on the ground that the vessel, being the property of a sovereign state, was immune 
from arrest. The plaintiffs appealed, but the court, without calling on counsel 
for the respondents, dismissed the appeal. 


Lord Justice Banks said that this was an appeal from a decision 
of Mr. Justice Hill who made an order that the writ and warrant 
of arrest against the Porto Alexandre should be set aside but that 
the writ against the cargo should stand. The appeal only applied 
to the ship. His Lordship stated the facts and said that the appli- 
cation granted by the learned judge was based on the principle that 
the ship was the property of a foreign state and that she was there- 
fore immune from arrest. His finding was a conclusion of fact that 
the vessel was the property of the Portuguese Government at the 
time of her arrest and was still their property and on that ground 
he made the order. It was now said that that was not sufficient, 
that to enjoy immunity the vessel must be employed in the public 
service of the Portuguese Government. The Porto Alexandre, for- 
merly the steamship IJngbert, owned by Germans, was requisitioned 
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by the Portuguese Government in August, 1916. A certificate or 
passport, under the seal of the Republic of Portugal, asserting that 
the vessel was a state-owned vessel belonging to the Government of 
the Portuguese Republic and employed on Portuguese Government 
service, was issued on October 24, 1919. The port of registry en- 
dorsed on the passport was Lisbon. It also appeared from the pass- 
port that on January 30, 1917, the vessel was adjudged by a Portu- 
guese court to be lawful prize of war. A further statement had 
been made by the Portuguese Consul that freight had been made 
before shipment of the cargo and belonged to the Portuguese Gov- 
ernment. In addition to that there was a letter from the Portuguese 
Chargé d’Affaires in London, in which he stated that the Porto 
Alexandre was a public vessel belonging to the Portuguese Gov- 
ernment. The court had not the slightest doubt that under the orders 
of the Portuguese Government the ship was earning freight for that 
government. Mr. Dunlop had contended that that was not suffi- 
cient because the trading had destroyed the privilege from arrest. 
The question to be decided was whether it was possible in the cireum- 
stances to distinguish the present case from that of The Parlement 
Belge (5 P. D., 197), a decision of, and therefore binding upon, this 
eourt. The question was one of great importance. It might be that 
former decisions related chiefly to war vessels, but in recent times 
governments had taken to the use of vessels of war for trading pur- 
poses. The duty of the court in the first place was to decide whether 
the present ease was covered by The Parlement Belge (supra). If 
not, it would be necessary to consider the importance of the question 
generally. In his Lordship’s opinion, however, the case of The Parle- 
ment Belge (supra) exactly covered the present case. There was 
very little difference in the facts of the two cases, those of the former 
being set out in 4 P. D., 129. There was this difference, however, 
that, in the information and protest filed by the Attorney-General 
on behalf of the Crown, these two points were taken, (1) that the 
Parlement Belge was a mail packet running between Dover and 
Ostend, and (2) that the vessel was the property and in the posses- 
sion of the King of the Belgians, and consequently, under the gen- 
eral law, exempt from legal proceedings. As his Lordship read the 
ease the facts appearing in paragraph 2 of the protest were that the 
vessel was a public ship belonging to and employed and navigated 
by the Belgian Government. There was, therefore, no material dis- 
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tinction on the facts between that case and the present. In the 
Court of Appeal Lord Justice Brett said that three main questions 
had been argued before the court, (1) whether the court had juris- 
diction to seize the Belgian vessel in a suit in rem; (2) whether, if 
the court would otherwise have such jurisdiction, it was ousted by 
Article 6 of the convention made between this country and Belgium 
in 1876; and (3) whether any exemption from the jurisdiction of 
the court, which the vessel might otherwise have had, was lost by 
reason of sea trading in the carriage of goods and persons. The 
judgment, however, was concerned with the answers to questions (1) 
and (3) only. It was quite true that in many earlier cases the plea 
for immunity was put forward on the grounds that the ship was a 
publie vessel and in the publie service of a foreign state, and judg- 
ment was delivered on those grounds on the facts as stated, but there 
was nothing in the earlier cases before The Parlement Belge (supra) 
to show that the fact that the vessel was engaged in the publie service 
was a fact essential to the judgment. When one considered the last 
part of Lord Justice Brett’s judgment (5 P. D. at pp. 219, 220) it 
seemed in terms to cover the present case. He there said: 


The case of The Bold Buccleugh (7 Moo. P. C. 267) does not decide to the 
contrary of this. It decides that an action in rem is a different action from 
one in personam and has a different result. But it does not decide that a court 
which seizes and sells a man’s property does not assume to make that man sub- 
ject to its jurisdiction. To implead an independent sovereign in such a way is 
to call upon him to sacrifice either his property or his independence. To place 
him in that position is a breach of the principle upon which his immunity from 
jurisdiction rests. We think that he cannot be so indirectly impleaded any more 
than he could be directly impleaded. The case is, upon this consideration of it, 
brought within the general rule that a sovereign authority cannot be personally 
impleaded in any court. But it is said that the immunity is lost by reason of 
the ship having been used for trading purposes. As to this it must be maintained 
either that the ship has been so used as to have been employed substantially as 
a mere trading ship, and not substantially for national purposes, or that a use 
of her in part for trading purposes takes away the immunity, although she is 
in possession of the sovereign authority by the hands of commissioned officers, 
and is substantially in use for national purposes. Both these propositions raise 
the question of how the ship must be considered to have been employed. As to the 
first, the ship has been by the sovereign of Belgium, by the usual means, declared 
to be in his possession as sovereign, and to be a public vessel of the state. It 
seems very difficult to say that any court can inquire by contentious testimony 
whether that declaration is or is not correct. To submit to such an inquiry 
before the court is to submit to its jurisdiction. 
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His Lordship said that the vessel in the present case had been 


declared to be a public vessel belonging to the Portuguese Govern- 
ment. Lord Justice Brett continued: 


It has been held that if the ship be declared by the sovereign authority by 
the usual means to be a ship of war, that declaration cannot be inquired into. 
That was expressly decided under very trying circumstances in the case of The 
Exchange (7 Cranch 116). Whether the ship is a public ship used for national 
purposes seems to come within the same pale. 


His Lordship said that he read that statement as a correct exposi- 
tion of the law. Lord Justice Brett went on to say: 


But if such an inquiry could properly be instituted it seems clear that in the 
present case the ship has been mainly used for the purpose of carrying the mails, 
and only subserviently to that main object for the purposes of trade. The carry- 
ing of passengers and merchandise has been subordinated to the duty of carrying 
the mails. The ship is not, in fact, brought within the first proposition. 


Lord Justice Brett merely added that as an additional statement 
and not as a necessary ingredient. In his Lordship’s opinion this 
court was bound by that decision, and the appeal must be dismissed 
with costs. 


MARKWALD U. ATTORNEY-GENERAL.’ 
British Court of Appeal 
January 14, 1920 


This appeal from a decision of Mr. Justice Astbury raised a question as to 
the status in the United Kingdom of an alien who had been naturalized as a 
British subject under a Colonial statute. 

The plaintiff, Heinrich Hermann Markwald, was born in Germany in 1859, 
and he left Germany in 1878 to settle in Australia. In 1908 he obtained a certifi- 
eate of British naturalization in Australia, under the Naturalization Act, 1903, 
of the Australian Commonwealth, by section 8 of which it is provided that a 
person to whom such a certificate is granted shall be entitled to all the political 
and other rights of a British subject in the Commonwealth. In the case of an 
applicant not naturalized in the United Kingdom the section says that the 
Governor-General is not to issue the certificate until he has received the certificate 
of a judge or special magistrate that the applicant has before him taken the 
oath or made an affirmation of allegiance to the King and his successors. 
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The applicant, having been granted a certificate of naturalization, shortly 
afterwards in 1908, came to England to reside, and was there at the time of 
the outbreak of war in 1914. He was then required to register himself as an 
alien under the Aliens Restriction Act, 1914 (4 and 5 Geo. V., ¢. 12), by which 
it was provided that if any question arose in any proceedings under the Order in 
Council imposing restrictions on aliens, whether any person was or was not 
an alien, the onus of proof that he was not an alien was to be upon that person. 
He refused to register, and when he was prosecuted for his failure to do so, the 
magistrate held that he had not discharged the onus of proving that he was 
not an alien, and he convicted him. 

On appeal to the Divisional Court, the conviction was upheld. The case 
is reported as Rex v. Francis—Ex parte Markwald (34 The Times L. R., 273; 
[1918] 1 K. B. 617). 

The plaintiff thereupon commenced this action against the Attorney-General, 
claiming a declaration that he was “no alien in England, but a liege subject of 
his Majesty the King in all parts of his Majesty’s Kingdom and Dominions.” 
It was admitted that he had no political rights or duties in this country, but it 
was contended that as he had been naturalized in a British colony, he was not 
an alien and was therefore exempt from the restrictions to which all aliens 
were subject, and from the proceedings brought to enforce them. 

Mr. Justice Astbury held that the decision of the Divisional Court in Rex v. 
Francis (supra), whether it amounted to a matter of res judicata or not in the 
strict sense, was a decision on the very point raised in the action, and therefore 
he said that he would follow it. He doubted on the plaintiff’s own evidence 
whether the plaintiff had ever taken the oath of allegiance at all, at any rate, 
his doing so had made no impression on his mind. His Lordship therefore felt 
unable to grant the plaintiff the relief for which he asked and he dismissed the 
action. The Attorney-General did not ask for costs. 

The plaintiff appealed. 

The Court of Appeal dismissed the appeal. 


The Master of the Rolls said that this was an appeal from Mr. 
Justice Astbury, who declined to make the declaration for which the 
appellant asked, that he was ‘‘no alien in England, but a liege sub- 
ject of his Majesty the King and entitled to the protection of his 
Majesty the King in all parts of his Majesty’s Kingdom and Domin- 
ions.’’ Mr. Justice Astbury decided the matter on the authority of 
the grounds given for the decision of the Divisional Court in Rex v. 
Francis (supra). The point that this was not a proper case in which 
to make a declaration had not been taken in this court, but he (his 
Lordship) desired to guard himself from being thought to hold that 
this was a proper case for a declaratory order. As, on other grounds, 
he had come to the conclusion that the appellant was not entitled 
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to the declaration asked for, it was not necessary to deal with that 
point, although he did not think that the court was bound to make 
a declaratory order that it thought improper merely because the 
point that the ease was not one in which a declaratory order should 
be made was not taken by way of defence. 

liis Lordship then reviewed the facts down to the decision of the 
Divisional Court, at the same time stating that for the purpose of 
the present case he was going to assume, without deciding it, that the 
appellant had at all material times ceased to be of German or Prussian 
nationality. Continuing, his Lordship said that the argument for 
the appellant was that as the result of the certificate of naturalization 
obtained in Australia by itself, or else as the result of the certificate 
coupled with the oath of allegiance taken in order to obtain it, or 
else, perhaps, as the result of both the certificate and the oath the 
appellant had ceased to be an alien within Great Britain. What it 
was said that he had become was not quite clear. It was said that 
he was no alien and perhaps a liege man of the King. In order to 
see what the position was it was necessary to examine the legislation. 

By section 7 of the Naturalization Act, 1870 (33 Vict., ¢. 14), it 
was provided that an alien who fulfilled certain conditions might 
apply for naturalization and that the Secretary of State, if he were 
satisfied with the evidence adduced, might give or withhold the cer- 
tificate as he thought most conducive to the public good, but that 
the certificate was not to take effect till the oath of allegiance had 
been taken. The section then went on: 


An alien to whom a certificate of naturalization is granted shall in the 
United Kingdom be entitled to all political and other rights, powers, and priv- 
ileges, and be subject to all obligations to which a natural-born British subject 
is entitled or subject in the United Kingdom... . 


In section 16 of the same Act there was this provision: 


All laws, statutes, and ordinances which may be duly made by the legisla- 
ture of any British possession for imparting to any person the privileges, or 
any of the privileges, of naturalization, to be enjoyed by such person within the 
limits of such possession, shall within such limits have the authority of law, 
but shall be subject to be confirmed or disallowed by her Majesty in the same 
manner, and subject to the same rules in and subject to which her Majesty has 
power to confirm or disallow any other laws, statutes, or ordinances in that 


possession. 
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Therefore the scheme was that the Secretary.of State might grant 
certificates of naturalization which would give the rights, powers, and 
privileges of a natural-born British subject within the United King- 
dom and that a British possession might make laws by which the 
same rights, powers, and privileges might be conferred within that 
possession. 

In 1900 there was passed the Commonwealth of Australia Con- 
stitution Act, 1900 (63 and 64 Vict., c. 12), and in 1903 there was 
passed in Australia the Naturalization Act, 1903. The latter Act 
provided by section 5 that a ‘‘person resident in the Commonwealth, 
not being a British subject, and not being an aboriginal native of 
Asia, Africa, or the islands of the Pacific, excepting New Zealand, 
who intends to settle in the Commonwealth, and who’’ possessed cer- 
tain specified qualifications, ‘‘may apply to the Governor-General for 
a certificate of naturalization.’’ Section 7 provided that ‘‘the Gov- 
ernor-General in Council, if satisfied with the evidence adduced, shall 
consider the application, and may . . . in his discretion grant or 
withhold a certificate of naturalization, as he thinks most conducive 
to the publie good.’’ Then in section 8 the effect of a certificate of 
naturalization was stated: 


A person to whom a certificate of naturalization is granted shall, in the 
Commonwealth, be entitled to all political and other rights, powers, and priv- 
ileges, and be subject to all obligations to which a natural-born British subject 
is entitled or subject in the Commonwealth. 


But it was provided in the latter part of section 7 that in the case 
of an applicant who had not obtained in the United Kingdom a cer- 
tificate of naturalization he should first take an oath or affirmation 
in the form in the schedule to the Constitution. That oath was in 
the ordinary form of the oath of allegiance. Some doubts had been 
raised here whether the appellant had taken the oath of allegiance in 
Australia, but he (his Lordship) would take it that he had. It was 
upon these facts that the arguments which he (his Lordship) had 
already mentioned arose. 

It was clear that the appellant had not ceased to be an alien here 
by virtue of the Australian certificate of naturalization; indeed, the 
argument that he had had not been strongly pressed. It was con- 
trary to the scheme of the Naturalization Acts before that of 1914. 
In addition, the wording of section 8 of the Act of 1903 was as clear 
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as possible, and the certificate itself only gave ‘‘all political and 
other rights, powers and privileges . . . to which a natural-born 
3ritish subject is entitled or subject in the Commonwealth’’; and 
although it did not add ‘‘and not elsewhere,’’ that was clearly the 
meaning of it. 

The greatest stress had been laid, however, on the oath of alle- 
giance which was required in order to obtain the certificate of naturali- 
zation. It was said that the appellant, by taking that oath, became 
the King’s liege man wherever he might be, and that he therefore 
ceased to be an alien not only in Australia but throughout the King’s 
Kingdom and Dominions. In answer to that the Divisional Court 
had held that the oath of allegiance did not necessarily have that 
effect. Then Mr. Justice Darling, after commenting on Calvin’s 
Case (7 Co. Rep., la), said ([1918] 1 K. B., at p. 622): 


Be that as it may, I am of opinion that a man by virtue of such a certificate 
of naturalization as was granted here and of the oath of allegiance may become 
the liege subject of the King in some part of his Dominions, yet not in all; 


and wherever he is not a subject he is an alien. 


Mr. Justice Bray said: 


The certificate of naturalization contained the same limitations [that was, 
the same limitations as section 8 of the Act of 1903], it affected only the rights 
and obligations in the Commonwealth; yet it is said that inasmuch as this 
man had taken the oath of allegiance which every person who is naturalized has 
to take, his status in the United Kingdom was immediately altered, and he 
became a British subject there in defiance of these restrictions. This is an 
impossible result. I see no difficulty in a man becoming a British subject in 
the Commonwealth and not in the United Kingdom if an Act of a State, acting 
within its powers, so enacts; and that is what, in my opinion, the Commonwealth 
Act of 1903 did enact. 


Mr. Justice A. T. Lawrence said: 


Before this limited naturalization he was an alien. Nothing but naturaliza- 
tion under powers conferred by Act of Parliament of the United Kingdom can 
make him other than an alien in the United Kingdom. If this certificate of 
naturalization had purported to confer upon him the rights of a British subject 
within the United Kingdom, it would have been ultra vires. It does not, of 
course, purport to do anything of the sort. It is limited in its application to 
rights and duties within the Commonwealth. And the oath of allegiance which 
was relied upon by Sir Ernest Pollock does not appear to me to extend the 
limits of the applicant’s naturalization. It is quite true that allegiance creates 
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reciprocal rights and duties. Allegiance is not created by the oath; it exists 
apart from it; and before any oath has been taken, as in the case of the natural- 
born subject, so also in the case of the foreigner resident within this country 
or within the Dominions of the King. The oath of allegiance does but consecrate 
the allegiance already existing. 


These passages contained the gist of the reasoning challenged in 
this appeal. He (his Lordship) thought them substantially correct. 
The intention of the Legislature was to confer rights and powers 
only within the State or Dominion granting the certificate. As a 
condition of getting those rights the applicant was required to take 
the oath of allegiance. It was a person who was not a natural-born 
subject but an alien who was making the application, and the oath 
of allegiance was taken by a person who was not a natural-born sub- 
ject but an alien for the purpose of getting the limited rights con- 
ferred by the certificate. What was required, therefore, was an oath 
of allegiance co-extensive with the rights as a condition of which the 
oath was required. 

Reliance was placed on Calvin’s case (supra). That case showed 
that in the ease of a natural-born subject the allegiance to a lord who 
was lord of more than one dominion was not allegiance for the one 
dominion but an allegiance personal to the lord throughout his 
dominiens. But it also showed that there might be a local allegiance 
in the case of a person who was not a natural-born subject, and left 
the court here at liberty to inquire what the intention was in requiring 
the oath of allegiance. Was the intention here that the appellant 
should have to take an oath of allegiance throughout the whole of 
the realm? He (his Lordship) thought that was not the intention 
of the oath of allegiance, and he did not think that Calvin’s case 
(supra) or the cases there cited prevented them from so deciding. 
The decision of Mr. Justice Astbury was, therefore, right. 

Another point was taken by the Attorney-General that, by the 
British Nationality and Status of Aliens Act, 1914 (4 and 5 Geo. 
V., ec. 17), the appellant was an alien whatever he might have been 
before the Act was passed. For this purpose section 27, subsection 1, 
was relied upon. That defined ‘‘certificate of naturalization’’ as 
meaning ‘‘a certificate of naturalization granted under this Act or 
under any Act repealed by this or any other Act’’; ‘‘ British subject’’ 
as meaning ‘‘a person who is a natural-born British subject, or a 
person to whom a certificate of naturalization has been granted’’; 
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and ‘‘alien’’ as meaning ‘‘a person who is not a British subject.’’ 
By virtue of these definitions the appellant did seem to be an alien 
by virtue of the Act, but it must be remembered that section 27, 
subsection 1, began with the words, ‘‘In this Act, unless the context 
otherwise requires,’’ and he (his Lordship) thought that having 
regard to this qualification he preferred to base his decision on the 
point already decided without arriving at any conclusion as to the 
effect in this connection of the Act of 1914. The appeal must be 


dismissed. 


BOOK REVIEWS * 


Studies in the Problem of Sovereignty. By Harold J. Laski, New 
Haven: Yale University Press, 1918, pp. 297. 


In this well printed and clearly written volume the author seeks 
to probe the essential character of the modern state. Sovereignty in 
the body politic would seem, in Mr. Laski’s view, to be necessarily 
limited by a right to self-determination inherently possessed by vari- 
ous aggregations within the state whose group-wills may each, within 
its appropriate sphere, claim immunity, in the last resort, from the 
general state control. ‘‘How, then,’’ says he at page 11, ‘‘it will be 
asked, is the will of the State to be made manifest? If the State is 
but one of the groups to which the individual belongs, there is no 
thought of unity in his allegiance. The answer to that is the suffi- 
ciently simple answer that our allegiance is not as a fact unified. .. . 
Then, it will be protested, you will abolish what lawyers mean by 
sovereignty. You justify resistance to the State.’’ The author’s con- 
ception of sovereignty is accurately defined at page 17 where he tells 
us: 


When you come to think of it, the sovereignty of legal theory is far too 
simple to admit of acceptance. The sovereign is the person in the State who 
can get his will accepted, who so dominates over his fellows as to blend their 
wills with his. Clearly there is nothing absolute and unqualified about it. It 
is a matter of degree and not of kind that the State should find for its decrees 
more usual acceptance than those of any other association. It is not because 
of the force that lies behind its will, but because men know that the group could 
not endure if every disagreement meant a secession, that they agree to accept 
its will as made manifest for the most part in its law. 


The conception here laid down is termed pluralistic, as opposed to 
a monist theory. 


It recognizes the validity of all wills to exist, and argues no more than that 
in their conflict men should give their allegiance to that which is possessed of 
superior moral purpose. It is in fact an individualistic theory of the State— 
no pluralistic attitude can avoid that. But it is individualistic only in so far as 
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it asks of man that he should be a social being. In the monist theory of the 
State there seems no guarantee that man will have any being at all. His per- 
sonality, for him the most real of all things, is sacrificed to an idol which the 


merest knowledge of history would prove to have feet of clay. 


Mr. Laski illustrates his theme, and in a most thorough manner, 
by an examination of the history of the Scotch Church, the Oxford 
Movement and the Catholic Revival in England, and also examines 
with much clarity of detail the influence of Joseph de Maistre, the 
celebrated exponent of Papal absolutism, on the one hand, and Bis- 
marck and the Kulturkampf on the other. The chapters dealing with 
these subjects contain much of value to the historical student. At 
page 208 Mr. Laski clearly characterizes his view of the importance 
to his subject of a consideration of certain phases of ecclesiastical 
history and theory: 


The problem of Church and State is in reality, as Mr. Figgis has so ably 
argued, but part of the larger problem of the nature of civil society. To dis- 
trust the old theory of sovereignty is to strive towards a greater freedom. We 
have been perhaps too frankly worshippers of the State. Before it we have 
prostrated ourselves in speechless admiration, deeming its nature matter, for 
the most part, beyond our concern. The result has been the implicit acceptance 
of a certain grim Hegelianism which has swept us unprotestingly on into the 
vortex of a great All which is more than ourselves. Its goodness we might not 
deny. We live, so we are told, but for its sake and in its life and are otherwise 
non-existent. So the State has become a kind of modern Baal to which the 
citizen must bow a heedless knee. It has not been seen, that the death of argu- 


ment lies in genuflexion. 


At the close of his book, Appendix A and Appendix B (pp. 267- 
285), exhibit short studies of sovereignty, federalism and centraliza- 
tion. Touching these, Mr. Laski says: 


Had he commented with any fullness upon it, the Constitution of the United 
States would doubtless have provoked the vehement derision of John Austin, 
for nowhere, either in theory or in practice, has it chosen to erect an instrument 
of sovereign power. We do not know who rules. Certainly the president is 
not absolute. Neither to Congress nor to the Supreme Court is unlimited power 
decreed. And, as if to make confusion worse confounded, there cut athwart this 
dubiousness certain sovereign rights possessed by the States alone. . . . The sec- 
ond method of approach is more constructive. It is the result of the view that 
sovereignty, rightly regarded, ought not to be defined as omnicompetence at all. 
Sovereignty is, in the exercise, an act of will, whether to do or to refrain from 
doing. It is an exercise of will behind which there is such power as to make 
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the expectation of obedience reasonable. Now it does not seem valuable to urge 
that a certain group, the State, can theoretically secure obedience to all its 
acts, because we know that practically to be absurd. This granted, it is clear 
that the sovereignty of the State does not in reality differ from the power exer- 
cised by a Church or a trade union. The obedience the Church or trade union 
will secure depends simply on what measure of resistance the command inspires. 
So that, on this view, when Louis XIV reyoked the Edict of Nantes, when a 
Church issues a new doctrinal order, when a trade union proclaims a strike, all 
are exercising a power that differs only in degree, not in kind, from that of the 
State. Analyzed into its elements sovereignty is, after all, not such a very 
formidable thing. It is the obvious accompaniment of personality, and the main 
characteristic of personality is the power to will. Sometimes wills, whether 
individual or corporate, conflict, and only submission or trial of strength can 
decide which is superior. The force of a command from the State is not, there- 
fore, bound to triumph, and no,theory is of value which would make it so. 
Certain local groups have a life of their own that is not merely delegated to 
them by the State. They are capable of directing their own concerns. Their 
interest in themselves is revivified and inspired by the responsibility for such 
direction. When New York wants a new Constitution it can apply itself to 
that manufacture. . . . If Wisconsin wants an income tax it can obtain one by 


winning the assent of its citizens. 


To the reviewer, however, the criticism or doubts of the essential 
unity and strength of sovereignty and its incontestable claims to 
obedience reflected in Mr. Laski’s pages would appear to be more 
applicable to the Prussian State than to any political organization 
on this side of the Atlantic. The Constitution of the United States 
objectifies the political will of the American people, and while it does 
not erect an instrument of sovereign power, it recognizes an ultimate 
and irresistible source of power in a people’s unified will. With the 
Prussian state theory it has no kinship. But it does rest securely 
upon the respect for law which forms so essential an element of 
American political consciousness. And this law is, in the last analysis, 
supported by a force sufficient to fully realize itself. We may well 
admit that if Wisconsin wants an income tax—a state income tax—it 
may have it; though it is equally true that whether or no it may want 
a federal income tax, it has it because such a measure is part of the 
amended national Constitution and is the supremé law of the land, 
and as such will be enforced. 

In the days through which we are now passing, it would appear 
of the last importance to emphasize the unity and all-compelling 
force of national will directed to the purposes expressed in the 
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national Constitution and obviously inseparable from the welfare of 
every citizen and the preservation of the government under which we 
live. GorRDON E. SHERMAN. 


The Foreign Trade of China. By Chong Su See, New York: Colum- 
bia University, 1919, pp. 451. 


In the ‘‘Studies in History, Economies and Public Law’’ pub- 
lished by Columbia University, there have appeared a dozen or more 
valuable monographs dealing with conditions in, or relations with, 
China. The latest addition to this list is the substantial volume by 
Mr. Chong Su See dealing with the foreign trade of China. 

The subject is considered historically, the first part of the volume 
being devoted to the period prior to 1860, and the second part to the 
years since that date. The year 1860 is selected as marking the end 
of the first period because then became effective the important Tient- 
sin treaties of 1858 and the British and French conventions signed 
at Peking in 1860. In consequence of three unsuccessful wars which 
she had fought with the Western Powers, China now found herself 
bound hand and foot by treaties which not only granted extraterri- 
torial rights within her borders to the nationals of the Treaty Powers, 
but placed beyond her own control the customs dues that she might 
levy on exports and imports. Mr. See does not state the situation too 
strongly when he says: 

She [China] had been forced to learn the long and painful lesson that might 
makes right or at least enforces it, and that her independence could not be main- 
tained save by employing the mailed fist. Up to 1834 China was the mistress of 
her own house; she dictated, as it was her sovereign right, the conditions on 
which external trade within her dominions was to be carried on. But from 1860 
to the present day the whole situation has undergone a complete transformation. 
Since that date it has been the foreign Powers, and not China, that prescribe 
the terms for the regulation of the Chinese commerce—some have done it by 
resorting to force, and others by means of crooked diplomacy, while one has 
recently made use of the “friendly” ultimatum (p. 178). 


The years from 1891 to 1901 were the bad years, politically, for 
China, but the ‘‘Break-up’’ which then seemed pending has thus far 
been averted, but no one familiar with conditions in China can escape 
from the conclusion that the present situation in that country is a 
very bad one. Indeed, the domestic demoralization has so increased 
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that already it has reached a point where radical improvement can be 
hoped for only if affirmative and truly friendly aid be extended by 
the Treaty Powers. The issues are thus placed squarely before the 
Powers: Are they sufficiently concerned with China’s continued sov- 
ereignty—in substance as well as in form—to extend this aid? If 
this be answered in the affirmative, can a program be devised which 
will satisfy the interests and wishes of Japan? 

Mr. See’s volume covers the years so excellently traversed by Mr. 
Morse in his three volumes on ‘‘The International Relations of the 
Chinese Empire,’’ but the interest of Mr. See is, of course, primarily 
with matters of commerce. Inasmuch, however, as a very considerable 
proportion of China’s foreign relations have dealt with, or grown 
out of matters of commerce, Mr. See has been obliged to work over 
again many of the topics that Mr. Morse has satisfactorily treated. 
Mr. See’s book, however, gives much information, statistical and 
descriptive, regarding China’s commerce which is not contained in 
Mr. Morse’s volumes. And, furthermore, Mr. See covers the im- 
portant years since 1911, which are not treated by Mr. Morse. 

W. W. 


Experiments in International Administration. By Francis Bowes 
Sayre. New York and London: Harper & Bros., 1919, pp. 201. 
Price $1.50 net. 


The subject of international administration has been growing in 
importance for several years, but was never so much before the public 
as it is to-day when the plan of the League of Nations, which has 
administrative features and contemplates the concentration of vari- 
ous administrative unions at Geneva as the world capital, is up for 
discussion and in process of acceptance. The appearance of the book 
of Dr. Francis Bowes Sayre is therefore opportune. Although we 
were not without exact information on this topic before this, there 
was difficulty in getting quickly at the salient points of the subject; 
and there has always been a tendency on the part of writers in dealing 
with it to give mere lists of conventions commissions, and conferences, 
without adding enough detail to enable the reader to understand their 
character and aims. For instance, one was often reminded of the 
Universal Postal Union, but was told very little about it. And again, 
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international administration in the form of unions lacked that 
romance of history with which the world peace movement and The 
Hague conferences invested international arbitration, the approach 
to organization on the juridical side; while an executive department 
of government functioning in the settlement of great controversies of 
the nations seemed more like a dream than a political possibility. 

To read about administrative unions, therefore, was to pore over 
dry facts. Dr. Sayre, however, has set forth his facts in brief, clear, 
scientific fashion, with every topic classified in a short chapter, to 
which are added plenty of notes and references to documents to 
enable his readers to go farther than the scope of his book if they 
desire. He tells us of the Universal Postal Union, which is mentioned 
in the Covenant of the League of Nations as one of the bases of 
organization, and of other arrangements for common control, as, for 
example, the European Danube Commission, of experiments like the 
Cape Spartel Lighthouse, International Sanitary Councils, the admin- 
istration of Albania, the Morocean International Police, the Suez 
Canal Commission, the Congo Free State, the International Congo 
River Commission, the Chinese River Commission, the government of 
Spitzbergen, and the New Hebrides (a condominium) ; of the Interna- 
tional Sugar Commission, and the principle of international river 
commissions, such as the Rhine Commission. 

He divides these experiments into three types of executive organs 
from the point of view of their power: (1) international administra- 
tive organs with little or no real power of control; (2) international 
executive organs with real power of control over some local situation 
within a particular state or states; and (3) international executive 
organs with real power of control over all the member states them- 
selves, placing in the last category the International Sugar Commis- 
sion and the international river commissions. 

He describes successes and failures with these experiments and 
summarizes his conclusions in his last chapter. Here he discusses, 
among other matters of interest, the principle of the equality of states 
before the law and the difficulties with the application of the principle 
of equality when it comes to voting on subjects of a political nature, 
especially where action is taken by great and small Powers, calls 
attention to the slowness of progress made in diplomatic conferences 
where the rule of unanimity in voting is observed, and expresses the 
belief that in future if important action is to be taken and advance 
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made there must be some arrangement for a majority vote. In looking 
towards reconstruction on the basis of experience gained in interna- 
tional unions, although he is conservative, he leaves one with a spirit 
of hopefulness in what may yet be done. It is fairly easy to get 
nations to agree to forms of international control over certain practi- 
cal matters of common interest, such as the mail, the supervision of 
rivers, and the exportation of sugar; but they have been disinclined 
to unite in ways seriously to involve their sovereignty, although in 
the case of the Sugar Commission a right exists to cause the direct 
modification of laws in the individual treaty states. 

In speaking of guarantees of enforcement, Dr. Sayre lays some 
failures in the past to lack of organized machinery to carry out the 
objects of an agreement, and evidently feels that when this is created 
there will be considerable difference in the results, as, for example, in 
the efficacy of a league that is pledged to secure and enforce peace; 
but though we have been lacking in executive machinery, and though 
its creation may make a difference in the efficacy of our peace-making, 
possibly he should lay greater stress than he does on such obstacles as 
unsatisfactory political conditions or intense imperial ambitions, and 
on the fact that nations which are united in a common purpose at 
one time may face each other on the battlefield as the expression of 
opposing interests at another time. 

Dr. Sayre gives helpful extracts from and short summaries of por- 
tions of agreements for collective action and guarantees that are to 
be found in the treaties of Miinster, Utrecht and Paris (1815), as 
well as of more recent arrangements of this kind. But to describe 
fully the difficulties or successes that these experiments met with 
would mean a far more extended treatment of the subject than he 
has undertaken, and in fact would mean another book altogether. 
Although he does not attempt to deal with the details of the Covenant 
of the League of Nations, an experiment which is the subject of high 
hope on the part of many people throughout the world, but the his- 
tory of which is as yet unwritten, he leads up to it and enables us 
to see what has been done in unions within the field of which he treats, 
which is one upon which information is appreciated. 

James L. Tryon. 
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Ontwikkeling en inhoud der Nederlandsche tractaten sedert 1813. 
(The growth and contents of the Netherland treaties since 1813.) 
By Jonkheer Dr. W. J. M. van Eysinga. The Hague: 1916, 
pp. 176. 


America is to be envied for possessing Moore’s International Law 
Digest. So is The Netherlands for having at its disposal the above- 
mentioned book by the Leyden professor of international law. 

Up till now treaties have not generally received the close attention 
and penetrating study they deserve as one of the chief sources of 
international law. Whilst some of the most important agreements 
between states have been carefully analyzed and commented upon, 
writers, as a rule, confine themselves to giving a more or less elaborate 
account of what perhaps may be termed the external questions to 
which treaties give rise, as e.g., those regarding their conclusion and 
ratification and their relationship to national legislations. On the 
other hand, the more ‘‘ordinary’’ treaties—of delimitation of boun- 
daries, of commerce, of extradition, to quote a few categories—are 
mostly dealt with in a very general way; and until this book was 
written, there did not exist in any country a systematic account of 
the contents of the treaties entered into by, and therefore part of the 
law of that country. For all those who have made the acquaintance 
of treaties in the usual way, Professor Van Eysinga’s book will be a 
revelation, as it opens so many interesting views on a matter too often 
considered as hardly worth while looking at. For Dutch people it 
has a special interest, as it gives at the same time a full and compre- 
hensive account of what the title justly describes as the growth and 
contents of the (roughly, 900) treaties entered into by The Nether- 
lands since 1813. 

The first chapter of this remarkable book deals with the growth 
of the complex of treaties to which The Netherlands has become a 
party since 1813, the year of their restoration as an independent state 
after the Napoleonic era. A second chapter calls attention to the fact, 
constantly kept in view in the rest of the book, that, although any 
subject can, abstractly speaking, be regulated by treaty, some matters 
are, as a rule, so regulated, while others seem to be preferably reserved 
for national legislation. This chapter also deals with the element of 


reciprocity in treaties. 
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Then, the rich contents of the treaties entered into by The Nether- 
lands are shown in all their diversity, a diversity which demanded a 
system of classification. Professor Van Eysinga adopted the system 
which is predominant on the European Continent so far as the law of 
each nation is concerned, and not unfamiliar to many Anglo-Ameri- 
can jurists. It divides the vast domain of law into four parts: private 
law, criminal law, constitutional law and administrative law, the latter 
embodying the rules which determine how the rights conferred upon 
individuals or bodies under the constitution are to be exercised. 

This system, generaily adopted for national legislation on the 
European continent, has for the first time been completely applied to 
international law by Professor C. Van Vollenhoven, of Leyden Univer- 
sity fame, and, as already said, is the basis of Jonkheer Van Eysinga’s 
book. 

Thus, the first of its four remaining chapters considers those 
treaty provisions which clearly are of a constitutional nature, inas- 
much as they invest certain bodies (existing or created for the pur- 
pose) or individuals with certain powers. Then the question is 
answered how, according to the Dutch treaties, the various national 
or international organs, either belonging to the legislative, executive, 
judiciary, or police, have to perform their task; there the ‘‘adminis- 
trative’’ law as contained in treaties is considered. Two final chap- 


ters give an account of the conventional provisions falling within the 
domain of private and of criminal law, the former dealing with mat- 
ters such as the contents of The Hague conventions on international 
private law, the latter with those treaty provisions by which certain 


acts are made criminal offences, or which refer to extradition. 
E. N. VAN KLEFFENS. 


Het prijsrecht tegenover neutralen in den wereldoorlog van 1914 en 
volgende jaren. (Prize law as affecting neutrals in the World 
War of 1914 and following years.) By Dr. J. H. W. Verzijl. 
The Hague, 1917, pp. 342. 


This excellent book, as explained in the introduction, deals with 
the attitude of the belligerent Powers in the first three years of the 
late war towards neutral sea-borne commerce and traffic. It does not 
confine itself to a general investigation into the juridical régime of 
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neutral ships and neutral merchandise, but includes in its scope a 
consideration of the indirect ways in which the belligerent rights 
affected neutral interests, as, for instance, the refusal to recognize 
the immunity of enemy property under a neutral flag; the famous 
British Order in Council of March 11, 1915; the institution of ‘‘ war 
zones’’ on the high seas; the treatment of neutral merchandise on 
board an enemy vessel when this vessel is destroyed, etc. In addition 
to this, it also comprises an examination of those questions which, 
although closely connected with the right of capture, cannot, accord- 
ing to the established doctrine, be dealt with by prize courts, as, for 
instance, the arrest of enemy subjects on board neutral ships. On 
the other hand, all questions of pure form or procedure in court are 
left aside, the author confining himself to what may be styled substan- 
tive prize law, embracing the main features of the juridical régime 
of neutral (enemy) goods on board enemy (neutral) vessels, the 
law of contraband, of blockade, of unneutral service, and some matters 
of secondary importance. However, the principal features of formal 
prize law in its stricter sense are discussed, being defined as the rules 
governing the exercise of the belligerent rights of arrest and of seizure 
of ships, and of bringing them in for adjudication by a prize court, 
all of which rules have to be observed before the matter is in the 
hands of such a court (this including questions of convoy and destruc- 
tion of neutral prizes). 

The fertile theme expressed in the title of the book is worked out 
in four chapters. In the first of them is given an account of prize law 
and its effect on neutral commerce and shipping in the stage which it 
had reached before the war, special attention being paid to the 
Declaration of London and to the cases in which it had been applied. 

The second chapter deals with the attitude of the governments in 
the World War as regards prize law in general. It begins with the 
unsuccessful American efforts to have the Declaration of London 
recognized by the belligerents on both sides as determining their line 
of conduct in maritime warfare, and it traces the subsequent reac- 
tionary movement in matters of prize law, as embodied in a number 
of legal measures taken by the various governments. 

Chapter III scrutinizes the legal position of the prize courts in 
different countries during the late war, the author basing his conclu- 
sions on the principle of the international responsibility of the state 
by which such courts are set up, and contrasting the German system— 
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wherein the prize courts are only bound by national regulations, even 
when these are contrary to conventional or customary international 
law—with the British point of view, according to which the rules of 
international law are supreme (except over statute law?). 

In the fourth chapter the author examines the attitude both of 
belligerents and of neutrals towards special questions, as opposed to 
the more general contents of Chapter II. Here a critical account is 
given of what the various governments held as to the time during 
which the right of capture can be exercised; as to the place where, 
and the organs by which it can be done; and as to the things which 
are subject to the exercise of this right. Separate paragraphs are 
devoted to the legal position of submarines, to reprisals, blockade, 
contraband, convoy, ete. In short, an exhaustive survey is given of 
the way in which the rules contained in special chapters of the law 
of war at sea were applied. 

The book is completed by a post-scriptum relating to some points 
that arose while the book was in the press, and lists of abbreviations 
and of cases cited are added. 

It certainly was not surprising to see the author of this valuable 
book succeed Professor De Louter, whose book on ‘‘ Positive Interna- 
tional Law’’ is well known in and outside The Netherlands, when the 
latter resigned the Utrecht chair of international law. 

E. N. VAN KLEFFENS. 


The War with Mexico. By Justin H. Smith. New York: The Mac- 
millan Company, 1919. 2 vols., pp. xxi, 572; xiv, 620. $10.00. 


Mr. Smith’s ‘‘ Annexation of Texas,’’ which appeared in 1911, is 
acknowledged to be the last word upon that subject,—not, of course, 
as the last word in interpretation, but definitive in results gained 
from such an examination of the archive material as really to be 
exhaustive. That work was an introduction to this larger one upon 
the Mexican War, which now appears in two volumes, comprising 
over seven hundred pages of text and half as many of compact notes. 

A decade or more was spent in the preparation of these volumes, 
and when one reads of the mass of materials examined the years 
of preparation we know to have been busy years. The author’s in- 
tention was ‘‘to obtain substantially all the valuable information 
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regarding’’ the subject ‘‘that is in existence and no effort was spared 
to reach his end. . . . By special authorization from the Presidents 
of the United States and Mexico it was possible to examine every 
pertinent document [italics mine] belonging to the two governments. 
The search extended to the archives of Great Britain, France, Spain, 
Cuba, Colombia and Peru, those of the American and Mexican States, 
and those of Mexican cities. The principal libraries here, in Mexico 
and in Europe, the collections of our historical societies, and papers 
belonging to many individuals in this country and elsewhere were 
sifted. It may safely be estimated that the author examined person- 
ally more than 100,000 manuscripts bearing upon the subject, more 
than 1,200 books and pamphlets, and also more than 200 periodicals, 
the most important of which were studied, issue by issue, for the 
entire period.’’ Nine-tenths of this material, we are not surprised 
to learn, was ‘‘new.’’ Not content with paper investigations, he 
spent more than a year in Mexico, studying the battle-fields and, quite 
as important, becoming acquainted with the character and psychology 
of the Mexican people. 

Judgment as to the causes and the occasion of the Mexican War, 
as well as upon its authors and supporters, was long since, indeed 
immediately, rendered: Whig judgment, anti-slavery judgment, and, 
not the least effective, literary judgment, in the Bigelow Papers. 
Mr. Smith’s view at the outset of his special task coincided, he tells 
us, substantially with tht prevailing in New England. He under- 
took the subject because he felt that it had not been studied thor- 
oughly. So far as concerns the military side of the narrative, it will 
be dismissed here with the remark that those even specially interested 
will find the strategy and logistics of the various campaigns so care- 
fully described and documentally checked as to render suspicious all 
previous accounts of them. Especially is this the case with Ripley’s 
which Mr. Smith shows to have been an apologia for Polk’s bosom 
friend, the shallow and intriguing Pillow, the better part of whose 
valor cannot even be dignified with the quality of discretion. One does 
not wonder after reading about this man that Grant, having taken 
his measure in the Mexican War, held him in contempt when the two 
were afterwards upon opposing sides. 

Bearing in mind the author’s prepossessions and the nature and 
scope of his investigations, when and how does he emerge, what 
conclusions does he reach? ‘‘As a particular consequence of this full 
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inquiry,’ he tells us, ‘‘an episode that has been regarded both in the 
United States and abroad as discreditable to us, appears now to wear 
quite a different complexion. . . . It is believed that new opinions, 
resting upon facts, will be acceptable now in place of opinions resting 
largely upon traditional prejudices and misinformation.’’ 

True it is that we are now in a better position than ever before 
to re-examine the question of the Mexican War, for, in the first place, 
so long an interval has elapsed since the end of the slavery conflict 
that we can now discuss ante-bellum matters with some degree of 
objectivity and detachment; and, in the second place, we have learned 
enough of Mexican conditions during the past ten years, if not to 
estimate their present situation as normal rather than the reverse, 
at least in the light of recent occurrences to look more sympathetically 
upon the policy of the United States toward Mexico from 1825 to 1846. 

Distinguishing, therefore, between the causes and the occasion of 
the Mexican War, Mr. Smith shows that the former lay in the essen- 
tially opposite characteristics of the two nations: opposite in race, 
language, traditions, background, institutions, ideals, and methods. 
This was a matter of deeper historical foundation than could be 
shown in a work on the Mexican War. The fact is that since about 
1810 the United States has had a southern frontier beyond which 
lay anarchy, except for the few years of rigid rule in Mexico under 
Diaz. This gives us the underlying cause of the Mexican War. The 
old idea that expansion to the southwest was for the purpose of ex- 
tending the area of slavery is now generally discarded. Mr. Smith 
presents enough additional evidence in this and in his volume on 
Texas completely to confirm this later judgment. That the United 
States had long-standing grievances against Mexico, that an adventur- 
ous and hardy population breathed a spirit of national expansion, 
and that all resulted in war and in a consequent accession of a vast 
domain reaching to the Pacific, permits a judgment as to facts, pos- 
sibly a judgment as to the accord of fact with ‘‘national tendencies,’’ 
with ‘‘Mommsen’s Law,’’ perhaps as the late Charles Francis Adams 
would have had us think. It may or may not, according to the point 
of view, involve a moral judgment. The fact that California under the 
American system is what it has become, while Mexico is in anarchy, 
hardly provides the basis for a moral judgment as to what went on 
in 1846. Nor does the fact that no one would now undo the work 
of the Mexican War provide such a basis. 
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The occasion for the Mexican War was a matter and opportunity 
for conscious choice on the part of those who were at the time re- 
sponsible for the conduct of government. As to these choices and 
actions we have a right to a judgment in the light of the evidence. 
This judgment may be either political, or moral, or both. Was it 
expedient? Was it right? Was it both? According to the point of 
view one may ask, was the Mexican War the result of the annexation 
of Texas? Mr. Smith states that the evidence is overwhelming for 
an affirmative answer. One is timid in venturing to challenge his 
eonclusion. On the face of it, however, one may be permitted to 
ask this question: If Polk had been willing to settle with Mexico the 
question of Texas without reference to further expansion [he joined 
the two in his instructions to Slidell in November, 1845, or earlier}, 
could he not have done so? The ulterior motive of the Slidell mission 
Mr. Smith does not seem to explain away. California lay beyond and 
Polk wanted it. This still appears as the prime occasion of the 
Mexican War. ‘The author’s final conclusion is that ‘‘while ours 
could perhaps be called a war of conquest, it was not a war for con- 
quest—the really vital point. We found it necessary to require 
territory, for otherwise our claims and indemnity could not be paid. 
The conflict was forced upon us; yet we refused to take advantage 
of our opportunity’’ by not taking more, and paying less than we 
did. ‘‘The primary law is that all shall move forward and codperate 
in achieving the general destiny. Like individuals, every nation 
must run its course to the best of its ability, and if it grossly flags, 
pay the penalty. In the absence of any other tribunal war must 
enforce this penalty.’’ 

In justification of this conclusion Mr. Smith insists that it should 
be taken in the large, broad way, specifically stating: ‘‘(1), the 
territory was wanted in payment of what was justly due us, and 
therefore we could rightfully collect, and that Mexico could pay us 
only in land was not our fault; (2), the war was not entered into 
by us for the purpose of obtaining territory; and (3), it was not 
‘begun’ by the United States.’’ Thus Mr. Smith adopts practically 
in toto the position of Polk himself. That in a nutshell was the Polk 
theory, a theory which naturally leads to an inquiry as to the per- 
sonal qualities of Polk. The author certainly gives us no favorable 
impression of Polk. He properly acquits him of the old charge of 
mendacity, if by mendacity one means direct lying. Further he 
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would have us believe that Polk was in talent if not by inclination 
ill adapted for intrigue. The test here is rather one of success. What 
must one say of the Atocha conversations, of the scheme to allow 
Santa Anna to return from exile into Mexico so as to make peace 
in accordance with Polk’s plans, or of the mission of Moses Y. Beach? 
In the last was the strange spectacle presented of an attempt to gain 
our ends by means of an alliance with the clerical elements in Mexico. 
Farias, heroic, the ‘‘noblest person in Mexico,’’ had to be deposed. 
‘“Who was the mysterious person, overwhelming the government of 
Mexico with darkness and confusion at this critical hour? He was 
Moses Y. Beach, agent of the American State Department and adviser 
to the Mexican hierarchy!’’ (II, 138.) Yet we are told that II, 293) 
‘*all the actors were vessels of clay, like the rest of us. But in reality 
the least creditable phase was the conduct of the [Whig] opposition.”’ 
The Wilmot Proviso was ‘‘ unnecessary and unwise.”’ (II, 286.) Lin- 
coln’s speech against the war was an immature effort made for the 
purpose of ‘‘distinguishing himself before the home-folks.’’ (II, 277.) 

Mr. Smith seems to prove too much. If the United States were 
forced to enter a war of conquest, one wishes that the particular 
instrument might not have been a president like Polk, hard, narrow, 
suspicious, secretive, stubborn, grossly partisan, and intolerant,— 
yes, mean, who no doubt found his religious and predestinarian 
ideas a support to his state policies and not incompatible with the 
use of vessels of clay or baser material (Atocha, Santa Anna, Beach, 
Pillow), which Providence had seemed to put into his hands. To 
talk about natural laws in the domain of politics or of international 
affairs is hazardous, but if one generalization may be allowed, it is 
that a leader, conscious of his own rectitude, who seeks to achieve 
what he conceives to be his nation’s destiny by means of secret diplo- 
macy, is dangerous not only to his country but to the peace of the 
world. Especially so is such a leader when he wields the powers 
which the Constitution gives to the President of the United States. 

It is not intended by the above to detract from the greater values 
of the volumes. Certainly what has been said was in no captious 
spirit, for the work is a great one. The task was seriously undertaken 
and conscientiously performed. The labors in the collecting and 
digesting of materials were enormous, the care in final preparation 
adequate to the long preliminary effort. One would be presump- 
tuous to assail the accuracy of his definitive narrative, in the face of 
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the wealth of authorities with which, generally by citation, sometimes 
by quotation, the author buttresses every position taken. He has 
resolutely determined to be fair and open-minded. But as to his 
application of this rigorous determination, the reviewer cannot escape 
the impression that in matters of larger interpretation he has leaned 
over backwards. Nevertheless, this work upon the Mexican War is 
the most noteworthy contribution ever made. Many a long day must 
elapse before any one will venture upon so prolonged an excursion 
into the field. In every attempt Mr. Smith’s work must now be the 


starting point. For many it will also be the terminus. 
J. S. REEvEs. 


Le Blocus Pacifique. By Horst P. Falcke. Translated into French 
from the German by Ant. Contat. Leipsig: Rossberg’sche 
Verlagsbuchhandlung. 1919, pp. 316. 


The work before us appeared in its original German text in several 
installments quite removed from each other, running from 1891 
to the year just past, the present edition being the first entire one of 


these several fragments. 

The author, for the first 222 pages of his publication, discusses 
the various affairs to which the name of ‘‘ Pacific Blockade’’ has been 
attached, from the time of the Anglo-French-Russian naval interven- 
tion during the insurrection of the Greeks against Turkey in 1827, 
to the blockade of Vera Cruz in 1914 and of Greece in 1916-17. The 
details of all of these blockades are worked out by the author with a 
very great deal of care. We do not know any work covering the 
subject anywhere with completeness approaching that of the author. 

The second part of the publication discusses the theory of Pacific 
Blockade with relation to international law, and its effects in the 
forms now practiced, concluding with an examination as to its prob- 
able development in the future. 

It is difficult to differ from the belief so often expressed by many 
writers that the expression ‘‘ Pacific Blockade’’ is a misnomer; that 
in point of fact an act of war is meant. In every case it is safe to say 
war would be the result if the party against which the blockade is 
directed were sufficiently powerful to risk the issue. As it is, this 
sort of blockade is a method simply by which a stronger party uses 
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its strength to its own advantage while undertaking to side-step all 
responsibility for unfavorable effects upon neutrals. It presents a 
case where the stronger takes full advantage of its strength to be 
judge and executor. 

If the relations between nations were as civilized as they are within 
a community between man and man, the learning contained within 
this volume would be no more valuable than a treatise to-day upon 
the supposed rights of a master over his slave. As it is, probably we 
shall for a long time to come be compelled to pay attention to those 
aberrations of the human intellect known as the ‘‘laws of war,’’ to 
which the subject-matter of this volume has a close relation. Pend- 
ing, therefore, the arrival of mankind at a state of real civilization, 
internationally, this work will have a value to its readers. 

Jackson H. Rauston. 


Mein Kriegs-Tagebuch. Volume II: Das zweite Kriegsjahr. By 
Alfred H. Fried. Zurich: Max Rascher Verlag. 1919, pp. 384. 


The second volume of Dr. Fried’s war diary coincides with the 
second year of the war. All the entries of this volume were made in 
Switzerland. It seems to have been his intention to go to Berlin in 
order to continue in person the publication of the Friedens-Warte, 
but the war spirit had become so bitter there that his friends feared 
for his safety and the plan was relinquished. Indeed, the publication 
was soon suspended in Germany and reestablished in Zurich because 
of the ever-increasing excisions by the censor. German writers ac- 
cused it of being subsidized by the Entente (p. 248). However, it 
seems to have had a wide circulation in Germany and Austria even 
after its removal, because the author gives us the running fire of 
controversy kept up in German newspapers upon articles writ- 
ten by himself, F. W. Foerster and others. Though a pacifist, he is 
never averse to a battle of the pen, and strikes out bravely against 
his enemies. Indeed, he points out that the pacifist ideal is not to 
eliminate strife, certainly not the conflict of opinion, but only armed 
conflict between nations, which leaves all nations the poorer (p. 156). 

What interests us most in these sketches is the author’s method. 
Some striking event occurs, the bombing of Karlsruhe, for example. 
It is recounted at length by some German writer with comments on 
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‘its purposeless cruelty.’’ Fried uses the moment to recall state- 
ments and opinions made only a short time before, upon a similar 
occasion, when the bombing of Bar-le-Duc or Paris, as the case may 
be, was ‘‘justified’’ by persons in high places upon grounds which 
would now apply with equal force mutatis mutandis. Usually Fried’s 
own warnings published at the time of the prior event are worked into 
the narrative. It thus becomes quite manifest why Fried was not 
unusually popular among his people at this time! And yet there is 
not the slightest malice in his discussions. He finds this method 
useful because he thus forces attention upon what he calls ‘‘the logic 
of things,’’ the final victory of which over the evil will of man, sus- 
tains him in the hour of greatest trial (p. 18). 

The leaders of the Ford expedition reached Switzerland in Febru- 
ary, 1916. The author gains an unfavorable impression and charac- 
terizes the movement as ‘‘vague dilettantism’’ which may do more 
harm than good (p. 200). He decries, however, the mocking tendency 
of the press and believes that while the destiny of Europe is at stake, 
it is indeed a grim form of humor which seeks amusement from a 
sincere will to peace. In this connection he refers to an unpublished 
letter of Baroness von Stutner, written to him in 1912, in which she 
predicted the coming of a world war and admitted that she had sought 
an American multimillionaire with sufficient understanding of the 
pacifist movement to help her avert it. She sought to enlist Mr. 
Morgan, but without success. Mr. Ford would have been her ideal, 
but the author doubts whether in 1912 she would have had any greater 
success with him than with the others (p. 213). 

The author discusses the significance of America’s entry as an 
interested party, although actual intervention was still one year off. 
He analyzes the Sussex note and Germany’s reply. He approves of 
Germany’s offer to submit the issue to the Hague Court for arbitra- 
tion, and points out the importance which the dilatory method of 
settling international disputes will have after the World War (p. 
263). Neither does he fail to add in another connection (p. 275) that 
the suggestion would have had real value only if Germany had accom- 
panied it with an offer to suspend her submarine methods until the 
court’s final decision. He sees that a new element has entered the 
contest, and he warns of the danger in the campaign of detraction 
which had set in against President Wilson’s addresses and messages. 
He correctly sees that the German Welianschauungen were so diamet- 
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rically opposed to these as to constitute an irrepressible conflict. ‘‘It 
will then remain to be seen which is of clay and which of iron’’ 
(p. 311). ArtTHur K. Kugn. 


The Recommendations of Habana Concerning International Organ- 
ization. Adopted by the American Institute of International 
Law at Habana, January 23,1917. Address and Commentary by 
James Brown Scott. New York: Oxford University Press, Ameri- 
ean Branch. (Publication of the Division of International Law 
of the Carnegie Endowment for International Peace.) 1917. 
pp. 100. 

On the proposal for a permanent court of international justice, 
Dr. James Brown Scott writes with persuasive power. It is safe to 
say that no other American of our time has pursued this great idea 
so persistently, written upon it from so many points of view, or shown 
such genius as he in rallying the forces of scholarship to its support. 
Developed primarily through international arbitration from the days 
of Washington, through a succession of Presidents and Secretaries of 
State, including Mr. Root, who, with the United States Supreme Court 
in mind, gave it new form in his instructions to the delegates to the 
Second Hague Conference, this idea became a political possibility 
when that body in its Final Act approved the Court of Arbitral 
Justice. From 1907, the date of that act, the proposed court has 
been associated with the name of Dr. Scott. He helped to elaborate 
the details of its constitution at The Hague, to which he was a tech- 
nical delegate, explained it before conferences of publicists in this 
country, and in Europe, where it received approval, advocated it in 
this JouRNAL, urged it upon the attention of our Department of State, 
and was on the point of seeing it practically instituted by diplomatic 
action when the outbreak of the war made new plans for recon- 
struction necessary. Dr. Scott then adapted the plan to what he 
believed to be the new needs of the nations in a way that might meet 
with their acceptance. In his proposed reconstruction he made the 
court the central feature of a judicial union. This partial kind of 
union or federation is, in the judgment of many statesmen, the 
farthest point of advance that can be safely made at the present time. 
But the court was not lost sight of at Paris, to which Dr. Scott went 
as an adviser in the early days of the Peace Conference; for it was 
given a place in the Covenant of the League of Nations, although 
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in that league the executive department rather than the court appears 
to be the more important branch of the form of international gov- 
ernment to be established. 

The Recommendations of Habana Concerning International Or- 
ganization were made unanimously by the American Institute of 
International Law on motion of its president, Dr. Scott, at its second 
annual meeting held at Habana in January, 1917. The institute is a 
society of publicists, jurists and statesmen, some of whom are judges 
of the Hague Court, selected from the Pan-American Republics, and 
therefore is a body of distinguished authority. The suggestions offered 
are briefly stated; they were not made as the draft of a treaty or 
developed as a project complete in details, but put forth as a series 
of propositions to serve as a minimum basis for a discussion of the 
problem of reconstruction. Assuming, as was appropriate in 1917, 
when the war was still in progress, that all the nations of the world 
will from the outset be members of any union that shall be formed 
after the peace is made, the American Institute of International 
Law proposes the calling of the Third Hague Conference, to which 
all nations shall be invited, but in which no one of them shall of 
right have a preponderating part; the holding of periodic confer- 
ences at The Hague as a law-recommending, perhaps eventually as 
a law-declaring, body; an agreement on international parliamentary 
procedure; the appointment of an executive committee to secure the 
ratification and observance of international conventions; an under- 
standing upon the fundamental principles of international law in ac- 
cordance with the Declaration of the Rights and Duties of Nations 
adopted by the American Institute of International Law in Washing- 
ton in 1916, which harmonizes with British and American court de- 
cisions; the creation of a council of conciliation, the employment of 
good offices, mediation, and friendly composition for disputes of a 
non-justiciable nature; the resort to arbitration for justiciable cases 
which owing to special circumstances have become unsuitable for 
submission to a court; the formation of a judicial union shaped along 
the lines of the Universal Postal Union, with a permanent court of 
this union to which differences involving law and equity may be sub- 
mitted, and whose decisions will be binding not only on the litigating 
nations but also on all parties to the creation of this union; this 
system to be supported by what is termed ‘‘an appeal to that greatest 
of sanctions, ‘a decent respect to the opinions of mankind.’ ’’ 
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These propositions are elucidated in a spirit of modesty in an 
extended, but not exhaustive, commentary by Dr. Scott, but they 
carry with them the weight of considerable confidence because they 
are an expression of the historic continuity of the world peace move- 
ment in its efforts to bring about the reorganization of the society of 
nations, bring forward the development of The Hague Conferences 
in a normal way, and make use of the plan of the Universal Postal 
Union, which the nations have already adopted in one great depart- 
ment of international activity. The commentary is strengthened in 
places by apt quotations from Leon Bourgeois and Mr. Root, as well 
as by reference to policies of the United States as exemplified by the 
Bryan treaties for the advancement of peace, which are made a prece- 
dent for an international council of conciliation. 

If by any chance the plan of the League of Nations, the fate of 
which is in doubt, should fail of ratification and the question of re- 
construction be opened again, the Recommendations of Habana Con- 
cerning International Organization, with their claim of historie con- 
tinuity, would deserve first attention as a substitute, and would be 
the natural starting point in this country, if not in the world, of the 
next great attempt at reconstruction. This movement would mean 
codperation and peace with justice, and it would offer a distinct ad- 
vantage which many people think that the Covenant has lost; it 
would leave to the nations their independence and sovereignty in all 
essentials absolutely secure. 

But in any event these proposals, embodying the experience of 
the past and deriving much of their strength from that fact, are made 
available, together with an authoritative commentary, in book form, 
which can be easily mastered. They are preceded by an address by 
Dr. Seott which deals with the Platt Amendment. This address, 
delivered before the American Institute of International Law in 
Habana, has about it a fraternal, optimistic spirit and must have 
been enjoyed by its Latin American auditors. It contains valuable 
information on the origin and observance of the amendment; it in- 
creases our faith in the ethical standards of the United States, which 
is true to promises made to Cuba; and, in these chaotic days when 
differences over details and methods tend to divide us, it encourages 
us to hope that the sense of international solidarity which was demon- 
strated at The Hague will, in spite of all delays and disappointments, 
be eventually established in fundamental law. Toren. 
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Institut Américain de Droit International. Acte Final de la Ses- 
sion de la Havane. (Deuxiéme Session de l’Institut) 22-27 Jan- 
vier 1917. Résolutions et Projets. New York: Oxford University 
Press, American Branch, 1917, pp. 129. 


This work, as its title indicates, contains the Final Act of the 
second session of the American Institute of International Law, which 
was held at Habana, Jan. 22-27, 1917. Before the Final Act come 
lists of bureau, council of direction, founders, titular and correspond- 
ing members of the society, so that we know from the start that it 
‘represents views of distinguished authorities. The Final Act com- 
prises the ‘‘Recommendations of Habana Concerning International 
Organization,’’ projects and questionnaires on the fundamental bases 
of international law in general, and international law as applied to 
the American continent in particular; rules of neutrality in maritime 
war, the organization of a court of arbitral justice, a continental union 
or council of conciliation, to be sent to the various societies of inter- 
national law in the Americas, some veux one of which expresses 
sympathy with the Central American Court of Justice and recom- 
mends its maintenance as a guarantee of peace between the republics 
of Central America; and resolutions favoring the policy of holding 
annual sessions of the Institute in cities of different American nations, 
the first invitation accepted being that of Uruguay to meet in Monte- 
video. 

In appendices which fill the larger part of the book may be found 
the commentary of Dr. James Brown Scott on the ‘‘ Recommendations 
of Habana Concerning International Organization,’’ which is rendered 
into French; an exposition of plans for the reconstruction of inter- 
national law in general and of the American continent in particular, 
which is the work of Dr. Alejandro Alvarez, the Secretary General 
of the American Institute of International Law; an extended out- 
line of rules of neutrality in maritime warfare, together with refer- 
ences to sources of authority under nearly every article; the bases of 
organization for a court of arbitral justice, by Dr. Scott; an explana- 
tion of ideas underlying the proposal for the creation of a continental 
union or council of conciliation for the American continent, by ‘Dr. 
Alvarez, together with the projet; and an analytical statement of the 
fundamental rights of states. It is evident that neutrality has occu- 
pied an important place in the thoughts of jurists of Pan America 
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since the outbreak of the European War, and the outline on it that 
is here presented will be helpful to all persons interested in the re- 
vision of laws on that subject. Reference to Dr. Scott’s illuminating 
and valuable commentary on the ‘‘Recommendations of Habana Con- 
eerning International Organization’’ has been made in another re- 
view,’ the commentary adds value to this book and, rendered into 
French, will reach new readers in other countries who ought to see it. 

The work of Dr. Alvarez as editor of the publication and as inter- 
preter of some of the projets presented deserves appreciative mention. 
This eminent publicist has a strong grasp of principles and an in- 
stinctive insight into international problems of a legal or constitu- 
tional character. Briefly but carefully he analyzes the complex situa- 
tion, and makes distinctions in kinds of law that help the reader to 
understand what form the reconstruction may take, and by what 
considerations it may be limited. These studies show the value to 
publicists of this country of association in a common task of men in 
the different nations of the American continent, and of the attempt 
to come to an understanding in matters of common legal interest to 
them, as there is a development of international law that in a certain 
sense is characteristic of our part of the world. 

Dr. Alvarez in his study of phases of a proposed continental union 
or council of conciliation, which might possibly be extended and made 
universal, examines the platform of the League to Enforce Peace as 
the foundation of a league of nations plan, and singles out certain 
points of difficulty with which it has already met in discussions. 
Speaking of the American Republics, he raises an objection to per- 
mitting pressure to be placed upon them by the Great Powers of 
Europe; for although the states of this hemisphere have developed 
under the influence of European culture, they prefer to continue 
under the usual conditions of freedom that they have enjoyed. Al- 
though he recognizes the right to resort to force as a principle already 
found in the Convention on the Limitation of Force in the Collection 
of Contractual Debts, he is disinclined to believe in the efficacy of 
machinery for international enforcement in the face of the diversity 
of interests that prevail between the different countries of the world 
or groups of them, as well as the absence of interests that are the 
same for all of them which they would have a natural incentive to 
support by foree. Europe and America being unlike in interests as a 


1 See preceding review. 
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whole, would find intervention mutually disagreeable. He thinks, 
therefore, that the American states will coéperate in securing an 
equitable settlement of the problems of the World War, but will not 
go beyond facilitating the peace negotiations. Whether this view is 
justified we shall learn in days to come, but it might be considered 
by statesmen who, to secure permanent peace, lay stress upon the 
efficacy of the machinery of an international constitution rather than 
upon favorable conditions for peace in the international situation. 
In the extension of The Hague system and of administrative 
unions Dr. Alvarez places confidence, and suggests that in a measure 
pacific understanding in the future may be brought about between 
the rival groups of the European nations by an attempt at mutual 
approach through such group organizations as have resulted from 
the necessities of united action in the war. For states of Pan America, 
with ties of a political, economic, juridical, and scientific character in 
process of forming, he suggests an organization modelled on a great 
confederation or federation, to be adapted, however, to such differ- 
ences as are due to the jealousies that republics show of their inde- 
pendence and sovereignty, which must not be infringed; and here 
the object ought to be to secure, if possible, solutions of differences 
by pacific means and with a very limited amount of pressure, if that 
should be necessary. For continental or universal use, if that be 
possible, a union or council, of conciliation, might be practical, but 
it should be formed on a juridical rather than a political basis, the 
council to be composed, not of ambassadors who are likely to represent 
national policies, but of a detached body of competent men who, acting 
under limitations as to initiative, might help in the solution of certain 
disputes that diplomacy cannot settle; and a court of arbitral justice 
for the adjudication of legal questions, the solutions advised or the 
judgments rendered to have primarily a moral sanction, but when 
moral, economic and material pressure should prove insufficient, in 
eases of bad faith, by special arrangement the support of force. 
JAMES L. TRYON. 
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Tratado de las Leyes y de Dios Legislador. Por el Padre Francisco 
Suarez. Translated into Spanish by Don Jaime Torrubiano 
Ripoll. (Clasicos juridicos, Vol. I.) Madrid: Hijos de Reus. 
1918, pp. lxiv, 320. 

James Lorimer, in his ‘‘ Institutes of the Law of Nations,’”: calls 
attention to ‘‘the extreme injustice of the manner in which, down to 
our own time, it has been customary to speak of the scholastic jurists,”’ 
and a little farther on he continues: ‘‘The fact is, that ever since 
the Reformation the prejudices of Protestants against Roman Cath- 
olics have been so vehement as to deprive them of the power of form- 
ing a dispassionate opinion of their works, even if they had been ac- 
quainted with them, which they rarely were.’’ The same author, in 
a footnote, gives expression to the belief ‘‘that no more valuable con- 
tribution could be made to the literature of jurisprudence at the 
present time than a collection and translation of the portions of 
these works which have reference to general jurisprudence and inter- 
national law.’’ But these statements were made nearly forty years 
ago, and the injustice and prejudice, on the one hand, have largely 
disappeared, while interest in popularizing the translations of rele- 
vant portions of the works mentioned has long since been aroused 
by Prof. Ernest Nys and by the ‘‘Classies of International Law’’ 
being published by the Carnegie Endowment for International Peace, 
under the general editorship of Dr. James Brown Scott, .and now by 
a new series of Clasicos juridicos inaugurated by the publishing 
house of Reus with the present volume. 

The selection of the Spanish Jesuit, Francisco Suarez, as the first 
author in the series is a most happy one, for the echoes of his ter- 
centenary celebration have not yet entirely died away. Attention 
which had hitherto been confined to a few historians of international 
law such as Ward, who calls him ‘‘a writer of great perspicuity and 
comprehension of mind,’”? and Hallam, who regards him as ‘‘by far 
the greatest man in the department of moral philosophy, whom the 
order of Loyola produced in this age, or perhaps in any other,’’* was 

1James Lorimer, “The Institutes of the Law of Nations” (London, 1883), 
Vol. Fa; 

2 Robert Ward, “An Enquiry Into the Foundation and History of the Law of 
Nations in Europe” (London, 1795), Vol. I, p. 16. 

8’ Henry Hallam, “Introduction to the Literature of Europe in the Fifteenth, 
Sixteenth and Seventeenth Centuries” (London, n. d.), p. 524. 
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now more popularly centered upon him, and especially did his native 
country hasten to make tardy amends for the oblivion into which one 
of the purest glories of its history had been allowed to fall. 

This newly aroused interest, however, should by no means be per- 
mitted to be local, for Suarez should be universally recognized as one 
of the truly great founders of international law, second perhaps only 
to the great Grotius, if indeed to him. In fact, there is little or noth- 
ing new in Grotius’s general treatment of his subject; his system is 
fundamentally identical with the ideas outlined by Suarez.* It is true 
that Grotius advanced far beyond all his predecessors in the detailed 
elaboration of his principles, but the fact nevertheless remains that 
‘*Suarez has put on record with a master’s hand the existence of a 
necessary human society transcending the boundaries of states, the 
indispensableness of rules for that society, the insufficiency of reason 
to provide with demonstrative force all the rules required, and the 
right of human society to supply the deficiency by custom enforced 
as law, such custom being suitable to nature.’*® And therefore ‘‘it 
is rather remarkable,’’ as Ward notes, ‘‘that in his survey of the 
writers who preceded him, he [Grotius] makes no mention of Suarez, 
the clearest of all those who had attempted to discuss the law of 
nature, and the difference between it and the Law of Nations,’” al- 
though it is true that Grotius elsewhere® recognizes in him one of the 
greatest theologians and a profound philosopher. 

Francisco Suarez was born at Granada on January 5, 1548, not 
quite a year and a half after the death of that other scholastic glory 
of Spain, Franciscus de Victoria. In 1564 he entered the Society of 
Jesus at Salamanca, where he studied philosophy and theology from 
1565 to 1570. Ordained to the priesthood in 1572, he taught succes- 
sively and most successfully at Avila, Segovia, Valladolid, Rome 
(1580-1585), Aleala (1585-1592), Salamanea (1592-1597), and finally 
Coimbra (1597-1616). He died on September 25, 1617, but in the 
short space of twenty-three years (1590-1613), he wrote and pub- 
lished twelve extensive and important works on theological and 

4Cf. Thomas Alfred Walker, “A History of the Law of Nations’ (Cambridge, 
1899), Vol. I, p. 330. 

5 Cf. ibid., p. 156. 

6 John Westlake, “Chapters on the Principles of International Law” (Cam- 
bridge, 1894), pp. 27-28. 

7 Ward, op. cit., Vol. II, p. 614. 

8 Hugo Grotius, Ep. 154, J. Cordesio. 


BOOK REVIEWS 309 


philosophical questions, as well as composed seven other works pub- 
lished posthumously, the last at late as 1859. 

Although there is much of interest from the point of view of inter- 
national law in the other works of Suarez, such as his De bello® which 
constitutes Disputation XIII of the posthumous treatise De charitate, 
his complete legal system is to be found in the De legibus ac Deo 
legislatore, published in 1612 (five years before the author’s death) 
at Coimbra, where he held the chair of theology in the university. 
The work is divided into ten books, of which only the first appears 
in this volume, and, as the publishers say, for the first time in Span- 
ish. It is presumed that the other nine books are to follow. An 
idea of the comprehensiveness of the entire work may be gleaned 
from the following titles of the ten books: 

Book I—On law in general, its nature, causes and effects. 

Book II—On eternal law and natural law and the law of nations. 

Book IIlI—On positive human law in itself, and as it can be considered 

in the pure nature of man, which law is also called civil law. 

Book TV—On positive canon law. 

Book V—On the variety of human laws, and especially on adverse law. 

Book VI—On the interpretation, cessation and mutation of laws. 

Book VII—On unwritten law, which is called custom. 

Book VIII—On favorable human law, or that which grants privilege. 

Book IX—On the old positive divine law. 

Book X—On the new divine law. 


The translation of the book appearing in the present volume was 
begun on January 17, 1918; the printing was begun on April 1, 1918, 
and the volume issued from the press the latter part of September 
of the same year. The rapidity of preparation and execution may 
possibly account in some measure for such minor defects as will be 
noted below, but on the whole the book leaves little to be desired. A 
brief but interesting preface from the facile pen of Don Rafael 
Conde y Luque, Associate of the Institut de Droit International, 
Rector and Professor of International Law at the Universidad Cen- 
tral de Espana, is followed by some important remarks and bio-biblio- 
graphical notes of the translator. 

In his remarks the translator indicates two possible systems of 
translation: first, a free translation of the idea in good stylistic ver- 
nacular, and second, as literal a translation as is consistent with 


® This work and relevant portions of the De legibus will appear in text and 
English translation in the Classics of International Law. 
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grammatical correctness of vernacular. After weighing the advan- 
tages and disadvantages of both systems, he inclines—and we think 
very wisely so—to the second method as the ideal for works of a 
‘rigorously scientific character,’’ such as the present work, although 
not for works of a purely literary character. He tells us that he 
has already tested the second method in his translation of Franciscus 
de Victoria, but that Suarez presents additional difficulties because 
of his more obscure style and the highly technical language which 
accompanies his profound reasoning. Consequently, it may be neces- 
sary for the reader to go over some passages two or three times 
before securing a proper understanding. ‘‘I have undertaken,’’ he 
says, ‘‘to write for savants and students, surely not for the curious; 
and so I have preferred to hide my shortcomings behind the rough 
scholastic forms of the great master to running the risk of having 
the reader distrust the fidelity of my translation, which is desirable 
in this class of works above all other embellishments and above first 
clearness, that is, the clearness of the first reading or at first sight.’’ 

The edition translated is that printed at Naples in 1872, although 
it might have been wiser to have selected as the basis of translation 
the last edition known to have come under the scrutiny of the author, 
with the correction of only the manifest errors. The motive of the 
translator, however, may have been to select a good modern edition 
fairly accessible to the prospective readers of his translation. For 
the purpose of facilitating the proof of the translator’s accuracy, 
the number of the page and column of the corresponding part of the 
original text is inserted in the upper left hand corner of each page 
of the present volume. 

As a test of the accuracy of the translation, the reviewer carefully 
checked up the first twenty pages, word for word, with the Latin 
text as published at Mainz in 1619, and is happy to state that he 
found the translation extremely smooth and intelligible and noticed 
no error of importance.’® Several omissions have been noticed 
throughout the book—for example, on pp. 2, 16, 17, 32 and 151—but 
this may be in keeping with a statement in the Preface, that ‘‘in 


10 In the last line on p. 3, it might be more in keeping with the spirit of the 
syllogistie argument to have pero in place of y. On p. 15, in the quotation from 
Romans, ch. ii, v. 13, the translation for the word justificabuntur is missing. On 
the bottom of p. 16, there is a slightly twisted translation of a sentence which 
would appear in English somewhat as follows: “The rules of correct speech are 
wont to be called laws of grammar,” ete. On p. 19, line 19, natwralmente should 
be moralmente, Eight lines farther on, y should be deleted. 
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translating the language and dialogue, the text has been relieved of 
many paraphrases and redundancies which obscure the thought and 
embarrass the course of the argument.’’ This procedure, however, 
has little to commend it, and is subject to very serious criticism. 
Because of the abundant citations found in Suarez, due to his 
erudition in matters juridical, patristic, historical, bibliographical, 
theological and philosophical, it had been the translator’s original 
intention to give a bio-bibliographical account of each author cited 
and to run down references to the canon and civil law texts, as well ° 
as to explain scholastic phrases and terminology. But he soon learned 
that this would have required four or five additional volumes for the 
entire De legibus, and so the last half of the book contains very few 
notes of any kind. However, there still remains in the first part a 
valuable list of commentators on the various parts of the Corpus 
Turis Canonici, besides good accounts of Plato, Aristotle, Clement of 
Alexandria, St. John Chrysostom, St. Augustine, Isidore of Seville, 
Peter Lombard, St. Thomas Aquinas, Cajetan, Alexander of Hales 
and Juan de Torquemada. Citations in the text are, as a rule, left 
in Latin, as most of the Latin works cited have not been translated, 
and many are not likely to be for some time to come. There does not 
seem to be any attempt at uniformity of abbreviation of citations. 
The Digest is sometimes cited as such, sometimes by the well-known 


ff., and there are three different addreviations for the /nstitutes. 
The various titles of the Corpus are likewise variously abbreviated. 

As suggested above, the hurriedness in printing the book was 
probably responsible in large measure for the numerous misprints 
and the great confusion in the orthography of Latin words which 
correspond to similar Spanish words.” 


i11The most important misprints noted are the following: 1691-92 for 
1601-02 and 1691-93 for 1601-03 (p. xliv), 1659 for 1859 (p. li), Crescomium 
for Cresconium, gestione for gestis (p. 23), Beviculus for Breviculus (p. 24), 
Caterias for Categorias, Toscorum for Stoicorum, Sylbug for Sylburg (p. 26), 
Heilberg for Heidelberg, Herbetus for Hervetus, Wutzburgo for Wurzburgo, 
Klolt for Klotz, Pentatenchi for Pentateuchi, virtutuum for virtutum (p. 27), 
Batone for Botone (p. 46), Liguano for Lignano, Aucarano for Ancarano (p. 47), 
Perisiense for Parisiense (p. 89), and Panarmitano for Panormitano (p. 182). 
The frequency with which Latin words are misspelled may be judged from the 
following list: ommnibus, Defenssio, inteligentia, mendatium, mayor, Accademicae, 
amititia, Lelius, juditia and comentaria. Several instances of incorrect division 
of Latin words at the ends of lines are to be found, e. g., quaes-tiones, appel- 
lationes. 
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With regard to the typographical appearance, the book is, on the 
whole, very attractive. The frontispiece, however, does not seem to 
be commensurate with the standard demanded by the subject, the 
author, or the series. The summary at the beginning of each chapter 
is very useful, but its repetition in the Table of Contents or ‘‘ Indice’’ 
not only seems needless, but is destructive of the very purpose of 
such a table by expanding into nine pages what could and should 
appear in two. Moreover, space could have been saved, which seems 
to be badly needed in the latter part of the book, where we find 
chapters beginning in the middle of pages (e.g., pp. 203, 207 and 
279) instead of beginning new pages as in the first part of the book. 
All of these defects can easily be remedied in future volumes of 
the series. 

The publishers, the sponsor and the translator are to be earnestly 
congratulated on this auspicious beginning, and if the present volume 
may be taken as an augur for the future, they may rest assured of 
the success of their undertaking. The book should lend new zest to 
those who are interested in the scholastic jurists; those who are not 
yet interested in those pioneers of pioneers would surely be attracted 
by the inspiring preface, and ‘‘they would doubtless be surprised by 
the following declaration of an humble religious, submitting to the 
precept of blind obedience: ‘Before all I can affirm, as I shall always 
affirm, that my one ambition, which I have endeavored to realize 
without flinching in the face of any labor or effort, has always been 
to know and to make known the truth and nothing but the truth. 
A partisan spirit has never inspired, and never will inspire, any of 
my opinions. I have never sought anything more than the truth, 
and I desire that those who read my books should seek it in their 


9912 


turn. 
Hersert F. WRIGHT. 


12 Francisco Suarez, De Verbo Incarnato, quoted in the Preface, p. xxiii. 
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